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TO THE REA DER. 

REA DER 

T may ſeem altogether an unneceſſary work 
to ſay any thing in the praiſe and vindica- 
tion of that Perſon and his Labours, which 
A have had no leſs than the generall approba- 
tion of a whole Nation convened in Parlia- 
ment: For if King TyeoportIck in 
N Caſſiodore could affirm, Meque enim dig- 
nus eft a quopiam redargui qui noſtro judicio meretur abſolui, 
That no man ought to be reproved whom his Prince com- 
mends ; How much rather then ſhould men forbear to cen- 
ſure thoſe and their Works which have had the greateſt allow- 
ance and atteſtation a Senate could give, and to acquieſce 
and reſt ſatisfied in that judgment? Such reſpect and al- 
lowance hath been given to the learned Works of the late 
Honourable and Venerable Chiefe Juſtice , Sir EDWARD 
Cox E, whoſe Perſon in his life time was reverenced as an 
Oracle, and his Works (ſince his deceaſe) cited as Authentick 
Authorities , even by the Reverend Judges themſelves. The 
acceptance his Books (already extant ) have found with all 
knowing Perſons, hath given me the confidence to commend 
to the publick view ſome Remains of his, under his own 
hand-writing, which have not yet appeared to the World, 
yet (like true and genuine Eaglets ) are well able to behold 
and bear the light: They are of the ſame Piece and Woofe 
with his former Works, and in reſpect of their own native 


worth, and the reference they bear to their Authour, cannot 
A 2 be 


__ — 
* - — — — 


be too highly valued: Though, in reſpect of their quantity | 
and number, the Reports are but few; yet, as the skilfull 
Jeweller will not loſe ſo much as the very filings of rich and 

recious metals ; and the very fragments were commanded to 
be kept where a Miracle had been wrought , _ miracult 
claritatem & evidentiam So theſe ſmall parcels, being part of 
thoſe vaſt and immenſe labours of their Auchour, great almoſt 
to a Miracle ( if I may be allowed the compariſon: ) were there 
no other uſe to be made of them (as there is very much, for they 
manifeſt and declare to the Reader many ſecret and abſtruſe 
points in Law, not ordinarily to bemet with in other Books 
ſo fully and amply related) deſerve a publication, and to be 
preſerved in the reſpects and memories of Learned men, and 
eſpecially the Profeſſors of the Law ; and to that end they are 
now brought to light and publiſhed, If any ſhould doubt of 
the truth of theſe Reports of Sir ED wary Core, they may 
ſee the originall Manuſcript written with his own hand, at Henry 
Twyford's Shop in Vine-Court Middle Temple. 


Farewell. 


J G. 


PART XIII. 0 


_ 


Mick. An. 6JacozrtRects, 


In the Common Pleas. 


Willowes Caſe. 


FN Treſpaſſe bzought by Richard Stallon one of the Attozneps of Copyhold 
the Court againſt Thomas Brayde ( which began in Eafter Fine reaſona- 
Term, An.6 Jacobi Rot. 184.5.) foz bzeaking of his Pouſe. and bie · 
Cloſe at Fenditton in the County of Cambridge; And the new 
Aſſignment was in an acre of Paſture: The Defendant 

pleads that the place where, &c. was the Land and Frebold 
of Thomas Willowes and Richard Willowes z and that he as Serbant, 
&c. And the Plaintiff foz Replication ſatth, that the place where, was 
parcel of the Pannoz of Fenditton, and demiſable, 8c. by Copp of 
Court Noll in Fæ⸗ſimple: And that the Lozds of the Pannoz granted 
the Tenements in which, &c. to Joho Stallon and his hetra, who ſur: 
rendꝛed them unto the ſaid Willowes, and Willowes, Loꝛds of the ſald 
Wannoz, to the uſe of the Plaintiff and his beirs, who was admitted 
accozdingly, & c. The Defendant doth rejopn, and ſaith, That well 
and true it is, that the Tenements in which, &c. were parcell. of the 
Pannoz, and demiſable, & c. And the ſurrender and admittance ſuch, 
; prout, &c. But the ſaid Thomas Brayde further ſaith, that the Tene- 
ments in which, &c. at the time of the Admiſſton of the ſaid Richard 
Stallon, were, and pet are of the clear yearly value of fifty. thze ſpil⸗ 
lings and four pence 3 And that within the ſaid Pannoz there ig ſuch a 
Cuſtome , Quod rationabilis denariorum ſumma legalis monetz Angliz 
juper quamlibet admiſſionem cujuſliber perſonæ, five quarumcunque per- 
ſonarum tenent. vel tenent. per Dom. vel Dominos manerii prædict. ſive 
per Seneſchallum, &c. ad aliquas terras five. Tenementa Cuftomaria Ma- 
nerii prædict.ſecundum Conſuetudinem Manerii illius debetur & à tem- 
pore quo, &c. debitum fuit Dom. &c. tempore ejuſdem admiſſionis pro 
fine pro admiſſione illa, quod idem Dominus, vel iidem Dom. prædict. 
vel Seneſchallus ſuus Curiæ ejuſdem Manerii — tempore exiſten. uſus fu- 
it, vel uſi fuerunt per totum Tempus ſupradict. in plena Curia Manerii 
illius pro Admiſſione e juſdem perſonæ, ſeu earundum perſonarum ſic fa- 
ct, aſſidere & appunctuare, Anglice, to Aſſeſſe and appoint eandem 

raticnabilem denariorum ſummam pro fine pro eadem Admiſſione fic ut 
præſertut facta, nec non ſuperinde eandem denatiorum ſummani fic aſſeſ- 

1am & appunctuatam, præfatæ perſonæ ſive per ſonis fic admiſſæ ſive ad- 

miſſis, ſolveret & ſolverent, 8c, eidem Domino, & c. prædictam rationa- 

bilem denatiorum ſummam pro fine, pro Admiſſione ſua prædict. fic aſ- 
ſeſſam & appunctuat. And furtber ſaith, That the Steward of the ſaid 

Manno, at a Court holden x. Octob. in the fourth year of the Reign 

of the King that now ts, admitted the Plaintiff to the Tenements, in 

which, &c. and afſeſſedand ſet a reaſonable ſumm ot money, that is to 

ſay, fibe pounds, ſix ſhillings, eigbt pence, that fg to ſap, Valorem 

eorundem tenementorum per daos annos, & non ultra pro fine pro præ- 
| B ict. 


ET TR PakT XIII. 
Caſe. 
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vi. F. N. B. ga. a. 
reaſonable 

Aid incertain 
untill the Sta- 
tute of Glanvi. 
lib.g.fol. 70. 


14 H.4 9. by 


Mill. 14 H. 4. 1.4. 


» I" EOPY 


dict. Admiſſione prædict. Richard. Stallon to the (aid Lozds of the an: 
no2 to be paid: And alſo the ſaid Steward at the ſame Court did givz 
notice and fignifie to the Plaintiff the ſaid tumm was to be paid to the 
ſaid Lozds of the Wannoz, &c. And further ſaith, that the ſald WII 
lowes and Willowes, afterwards, that is to ſay, the cond dap of No- 
vember, inthe fourfh year afozefaid, at Fendnton afozeſaid, requeſled 
the ſaid Richard Stallon to pay to them five pounds, fix ſhillings, eight 
pence there, koa the Fine foz hisadmittance, &c. which the ſaid Rich. 
Stallon then and there utterly denied and refuſed, and as yet doth re⸗ 
fuſe. By which the ſaid Richard Stallon fozfeited to the afozeſafd Thomas 
and Richard Willowes all his Kight, Eſtate, 8c. of and in the Tene⸗ 
ments afozeſaid in which,8&c. The Plaintiff ſurjopneth, and ſaith, that 
the taid ſumm of fibe pounds, ſir ſhillings, etgþt pence, &c. wag not 
rationabilis finis, as the ſad Thomas Brayde above hath alledged, &c. 
upon whichthe Defendant doth demur in Law. And in this Cate thele 
points were reſolved. by Coke chief Juſtice, Walmſely, Watbertgr, 
Daniel, and Foſter: Iuffices, x. And pzincipally, if the Fine a 
Had bern reaſonable, pet the Lozds ought to have ſet a certain time any 
place when the ſame ſhould be paid, becauſe the ſame ſtands upon a 
point of fozfeiture': As if a man bargains and aſſures Land to one and 
hus peirs, upon conditton that tf ye pay to the Bargaine oz his heirs 
ten pounds at ſuch a place, that he and pts heirs ſhall re enter: Jn 
that caſe'beeauſeno'time is limited, the Wargamoz ought to give no- 
tire to the Bargains, &c. when he will tender the money, and he tan⸗ 
not tender it when be pleaſeth, and with that agres, 19 Eliz. Dyer 
35% Foza man ſhali not loſe his Land, unleſſe an expꝛeſſe default be 
in pim; and the Bargaine in ſuch Caſe is not tied to ſtap alwaies in 
the place, & c. So in the Cate at Bar, the Copybolder is not tied to car« 
rp his Fine al wales with him, when he is at Church, oz at low, 8c. 
And althougb that the Neſoynder in, that the Plaintiff refuſed to pay 
the Fine; ſo he might well do, when the requeft is not lawfull noz reg: 
ſonable, foz in ali caſes when the requeſt is not lawfull noz reaſonable, 
the party may without pꝛejudice deny the payment. And he who is to 
pay agreat Fine, as a 1cO |. oz moze, it ts not reaſonable that be cars 
rp it alwaies with him in his Pocket, and pzeſ.ntly the Coppholder 
was not bound to it, becaiſſe that the F ne was uncertain a arbitrable, 
as it was reſolved in Hubbards Cafe in the fourth part of my Kepozts, 
among the Copybold Cales. 2. It was reſolbed, that although the 
Fine be intertain and arbitrable, pet tt ought to be ſecurdum atbitri- 
um boni viri: And it ought to be reafonable and not excelfibe, fox all 
exceſſibeneſs is abhogred in Law, Exceſſus in re qualibet jure repro- 
batur Communi ; Foz the Common Lab fozbids anp exteſſibe dlſtreſſe, 
as it apptateth in 41 E. 3.26. Where a man avowed the taking of fixty 
Sbep foz 3 d. Kent, and the Plaintiff pꝛaped that he might be a⸗ 
merced os the Diſtreſfe: And the Court (who is alwaies the Judge 
whether the Diſtreſſe be reaſonable o2 exceſfibe) held, that fix Sbep 
had been a ſufficient Diſtreſſe fox the ſald Nent, and therefoze be was 
amerced foz ſo mam of them ag were above ſix Shep : And the Court 
att that it the Abowant ſþatl have return, be ſhall have a return but 
of ſix- Spep: and this appeareth to be the Common Law; fox the 
Statute of; Artieuli ſuper Chartas extends only where a grievous Diſtreſs 
is taken koz the Rings Debt. Se F. N. B. 174.2. and 27. Aſſ. 51. 28. AN. 
50, 11 H:4,2; and 8 H. 4. 16, &c. Non Capntur gravis diſtrictio, ec. And 
ſo if an excelfive oꝛ an unreaſonable Amerciament be impoſed 4 anp 

: ourt 
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Willowes 7 
Caſe. 5 


Court Baron oz other Court whfeh is not of Kecozd, the partp | 11 See Glanvi 1 
have Moderata Miſericordia : And e os of Aae 0 0 ht lib.g.cap.8, . 
an affirmance of the Common Law in tuch point. Sh F. N. 75. Nil- Ops. . 1a 
lus liber homo amereietur nifi fecundum quantitatetʒ delicſi. Ant gravis auxin _ 
Redemprionon eſt exigenda. And the Tonmntok Lavs gives an Aſiſe men moderat. 
of Sovient Diſtrefſe, and ultipltcation of Piſtreſte founy, whit q” ſecund. Quan- 
exceſſive, in reſpect ot the multiplicity of bexation. And t gc a — 


| Paay XIII. 
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greeth 27. Aſſ. 50,51. Non Capiatur multiplex diſtrictio, F. N. B. 178. b. A 
And if Tenant in Dower hathUfflains, oz Tensnts at Wn who ld. 55 ahnte a 
rich, and ſhe by exceſſive ap! 2 and Fines makes them pos and mini gravidz 
Beggers, ibe ſame ts ad)udged Watt. And therewith agreeth F. N B. Hacremug kee. 
61. b. 76 fl. 3. Waſt 135. ard 16 H. 7. And lee the Kegiſter Jubiciall, 5 % anden 
fol. 25. b. Maſt lleth, in exulando Henticum, 8e Heimanuff , xc. Villeios, * quod 
Quorum quilibet cenet unum Meſſuagium & unam virgat. terra, in Villi- rationem & 
nagio in pra dict' villa de T. by grievous and intolerable PDiſtreſſes: menſuram non 
By all wytch it appeareth, That the Common Law doth fezbld into⸗ ga em 
lerable and exceſſive oppzeſſirg and ranſoming of Uillains, whereby of 86. optime * 
Rich they become Por: And pet it maybe laid, that a man may do with ; 
pls Uillain what he pleaſeth, oz wich bis Tenant at will; but the Law 
limits the ſame ina reaſonable and convenient manner: Abe it appra⸗ 98 
reth, that ſuch intolerable oppꝛeſſton of the pop Tenantsts dockt : 8 11 
{nherizon ok him in the Keverſion. So in chr Cale at Bar, Alrbourſh- 
that the Fine is incertain, pet it ought to be reafonale, and bo kt ag 
peareth by the ſald Cuſtome which the Deferivaſnt hath alledge. Ant 
therefoze in ſi:cþ Cale, the Lozdcannot take as much aye pies 8 
but the Fine ought to be reaſonable accozding to the Kefolve ok Wh 
Court in the ſaid Cafe of Hubbard in the fourth part of my Repdats 38. Vide 14 H. 4. 
At was reſolved, That if the Lozd and Tenant cannot agree of che/4: by Hil, 
Fine, but the Loꝛd demandeth moze than a reaſonable Fine, that the | 
ſame ſhall be decided and adjudged by the Court, in which anp Zult 
ſhall be foz, oz by reaſon ofthe denying of the Fine, Ant the burt | 
adjudge what ſhall be {aid a reaſonable Fine, having regard to the 
quality and value of the Land, and other neceſſary citeumſtances 1 75 
ought to appear in pleading _ a Demurrer, oz koinnd by Uervtct : 
And it the Fine which the Lozd oz his Steward aefſethbe reaconable, ms 
Let the Copppolder well adviſe bimtelk befoze he deny the payment of 51. Ouam lon- 
it: And alwates when reaſonableneſs is in queſtion, the ſame wall de gun deber 
determined by the Cottrt in which the Actfortvep:nideth : As reaſorta: «lc tempus 
ble time, 21 H.6. 30. 22 E. 4. 27. & 50. 29 H. 8. 32, &c. S0 if the Di- non defivicur 
ſtreſſe be reaſonable, and the 15 Nc. Et pry ny marc 

Jt was reſo! ved, That the ſaid Fine inthe Caſe at the Bar was un- Riciariorum 
rcaſonabfe, viz. To demand foz a Cottage and an atre of Baſture, diſcretione. 
five pounds, ſix ſhillings, eight pence, foz the Admtttance of a Coppbol⸗ 
der in Fe-ſfmple upon a Surrender made; Foz this ts not like fo a 
voluntary Gzant, as when the Copppolder hath but an Eſtate fog ! ke, 
and d:eth, Yz if he hath an Eſtate in Fe-ſimple, and committeth Fe-. 
lonp, there Arbitrio Dom. res æſtimati debet z but when the Todd ts; 
compellable to admit pim to whoſe uſe the Surrender is, And when 
Ceſtui que aſe is admitted, he ſhall be in by him who made the Surten⸗ 
der, and the Lozd is but an Inſtr to pzeſent the ame: And 
therefoze inſuch Cafe, the value of two pears fo2 ſuch an Admittante is 
unreaſonable, eſpecially when the batue of the Cottage and one acte of. 
Paſture is a Kack, at fifty'thze'thiltings bygbe peur. | 5 

8. It was relolbed, That the Inriophder 1s no moze er ww 

air 
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Porter and Rocheſters Part XIII. 
Caſe. 5 


— — 
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The Srarure of 
23 H. 8. of ci- 
ting out of Di- 
oceles. 


Law ſeith, Foz in this Caſe in the Judgment of the Law, the Fine is 
unreaſonable z and therefoze the ſame is but ex abundanti : and now 
the Court ought to Judge upon the whole ſpecial matter; And foz the 
Cauſes afozeſaid, Judgment was given foz the Plaintiff. 

And Coke chlef Juſiice ſaid in this Caſe, That where the uſage of 
the Court of Admiralty is to amerce the Def:ndant foz bis default by 
bis difcretion, as it appeareth in 19 H.6.7. That if the Amerctament 
beoutrageous and exceſſive, the ſame fha!l not bind the party, and if 
it be exceſſive oz not, it ſhall be determined in the Court in which the 
Action ſhall be bzougbt, foz the levying of it: And the Writ of Ac⸗ 
count is againft the Bayliff, oz Guardian, Quod reddat ei rationa- 
bilem Computum de exitibus Manerii. And the Law requireth a thing 
wbich is reaſonable, and no exccfs oz extremity in any thing. 


II. Mich. 6 Jacobi, in the Common Pleas, 
Porter and Rocheſters Caſe. 


Pis Term Lewis and Rocheſter who dwelt in Eſſex within the 
Dioceſe of London, were ſued foz ſubſtraction of Tithes growing 

in B. within the County of Eflez, by Porter, in the Court of the Arches 
of the Biſhop of Canterbury in London. And the Caſe was, That the 


Archbiſhop of Canterbury hath a peculiar Jurisdicion of fourten Pa- 


riſhes, called a Deanry, exempted from the Authozitp of the Biſhop of 
London, whereof the Parifh of D. Mary de Arcubus is the Chief: And 
the Court is called the Arches, becauſe the Court is holden there; 
And a great queſtion was moved, ifin the ſaid Court of Arches hol- 
den in London within his Peculiar, he might cite any dwelling in Eſ- 
ſex foe ſubſtractionof Tithes growing in Eſſex; D2 if he be pzohibited 


vy the Statute ofthe twenty third pear of King Henry the eigpth, cap.g. 


And after that the matter was well debated as well by Councell at 
the Bar, as by D2z, Ferrard, Mz. James, and others in open Court, and 
laſtly, by all the Juſtices of the Common Pleas, a P2ohtbitfon was 
granted to the Court of Arches. And in this Caſe divers Points were 
reſolved by the Court, | a 

1. That all Acts of Parliament made by the King, Lozds, and 
Commons of Parltament are parcell of the Laws of England, and 
therefoze ſhall be expounded by the Judges of the Laws of England, 
and not by the Civilians and Commoniſts, although the Acts concern 
Ecclefiaſitcall and Spiritual Jurisdictton 3 And therefoze the Act of 
2 H. 4. cap. 15. by which in effect it is enacted, Quod nullus teneat, do- 
ceat, informet, &c.clam, vel publice aliquam nefandam opinionem con- 
trariam fidei Catholicz ſeu determinationi Eccleſiæ ſacro-ſantz, nec de 
hujuſmodi ſega, & nefandis DoErinis Conventiculas faciat : And 


that in ſuch Caſes, the Dioceſan might arreſt and impzifon ſuch Df: 


fender, &c. And in 10 H.7. the Biſhop of London commanded one tobe 
tmpziſoned, becauſe that the Plaintiffſaid that he ought not to pay his 
Tithes to his Curat : and the party ſo impꝛiſoned bzought an Action 
of Falſe Impziſonment againſt thoſe who arreſted bim by the com- 
mandment ofthe Biſhop ; and there the matter is well argued, What 
woads are within the ſaid. Statute, and what without the Statute : So 


upon the ſame Statute it was reſolv2d in 5 E. 4. in Keyſus caje in the 


Kings 


Paar XIII. Porter and Rotcheſters 
Caſe. 8 


Kings Bench, which pou may ſ& in my Book of pꝛecedents: And 
ſo the Statutes of Articuli Cleri, de Prohibitione regia; De Circum- 
ſpecte agatis, of 2 E. 6. cap. 13. and all other Acts of Parliament tun⸗ 
cerning Spiritual Cauſes, have always ben expounded by the Judges 
of the Common Law: as it was adjudged in Wood's Caſe, Paſch. 
29 Eliz. in my Notes, tol. 22. S0 the Statute of 21 H. 8, cap. 13 hath 
ben expounded by the Judges of the Realm concerning Pluralitics, 
and the having of two Benefices : Common Laws and Dilpenſations, 
ſ& 7 Eliz. Dyer 233. The Kings Courts ſhall adjudg of Diſpenſations 
and Commendams : Sg alſo 17 Eliz. Dyer 251. 14 Eliz. Dyer 312. 
15 Eliz. Dyer 327. 18 Eliz. Dyer 352. and 347. 22 Eliz. Dyer 377. 
Conſtruction of the Statute cap. 12. Smiths Caſe, concerning Sublcrip⸗ 
tien which is a mer Spiritual thing. Alſo it appeareth by 22 El:z, 
Dyer 377- That foz want of ſubſcription the Church was always void 
by the ſaid Act of 23 Eliz. and pet the Civiliansſap, that there ought to 
be a Szntence Declaratory, although that the Act maketh it void. 

2. Jt was reſolved by Coke chief Juſtice, Warberton, Daniel, and 
Foſter Juſtices, That the Archbiſhop of Canterbury is reſtrained by 
the Act of 23 H. 8. cap. 9. to cite any one out ot his own Diocete, oꝛ bis 
Peculiar Jurtsdiction, although that be holdeth his Court of Arches, 
within London. And firſt-it was objected, | | 
That the Title of the At is; An Act that no perſon ſhall be cited 
out of the Dioceſe here he or ſhe dwelleth, except in certain Caſes ; 
And here the Archbiſhop doth not cite the ſaid Party dwelling in Eſſex, 
ar] of the Dioceſe of London, oz he holdeth his Court of Arches with⸗ 

n London. | | 

2. The Pzeamble of the Act is, Where a great number of the Kings 
Subjects dwelling in divers Dioceſes,8c. And here he doth not dwell 
in divers Dioceſen. $412: 

3. Far out of the Dioceſe where ſuth men,&c., dwell, and here he 
doth not dwell far out, scc. 1 

4. The body of the Act is, Fo manner of perſon ſhall be cited be⸗ 
foze any Dzdinance, 8c. out of the Disceſe oz peculiar Jurisdiction 
where the perſon ſhall be inhabiting, &c. And here he was not cited out 
of the Dioceſe of London. To which it wag anſweredand reſolved, 
That the ſame was p2ohtbited by the ſaid Art foz divers Cauſes. | 

1. As to all the ſaid Dbjzections, Dneanſwer makes an end of them 
all: Foz Diæceſis dicitur diſtinctio, vel diviſio, five gubernatio, quæ di- 
viſa, & diverſa eſt ab Eccleſia alterius Epiſcopatus, & Commiſſa Guber- 
natio in unius 3 andts Derived a Di. quod eſt duo, & electio, id eſt, ſepa- 
ratio, quia ſeparat duas Juriſdictiones: So Dioceſe ſignifies the YuriC- 
diction of on? D2dinary ſeparated and divided from others; And be- 
cauſe the Archbiſhop of Canteibury hath a peculiar Jurisdiction in Lon- 
don, exempt out of the Dioceſe o2 Jurisdiction of the Oꝛdinary oz Bi⸗ 
Hop of London: Foz that cauſe it is fitly ſaid, in the Title, Preamble, 
and body of the Act, That when the Archbiſhop fitting in bis exempt 
Þecultar in London, cites one dwelling in Edex, he cites him out of 
the Dtaceſe oz Jurisdiqton of the Biſhop of London, ergo he is cited 
out of the Dioceſe : And in the clauſe of the penalty of Ten pounds, Jt 
is ſaid, out of the Dioceſe, o2 other Jurisdiction where the party dwel- 
leth, which agreeth with the ſigntfication of Dioceſe befoze. And as to 
the wozds, Far off, 8c. they were put in the Pꝛeamble, to ſhew the 
great miſchief which was befoze the Act: As the Statute of 32 H. S. 
cap, 33. In the Preamble, it is — with ſtrength; and the body 
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of the Act ſaith, ſuch Diſſeiſor, pet the ſame extendeth to all Diſſeiſos, 
but Dtzilin with fozce was the greaieft miſchief, as it is holden in 
4, ands Eliz. Dyer 219. So the Pzeamble of the Statute of Weſt. 2. 
cap. 5. is, Peirs in Ward, and the body of the Act is, Hujuſmodi 
præſentat. as it is adjudged in 44 E. 3-18. Thatan Infant who þath an 
Advowſon by deſcent, and is out of Ward, ſhall be within the remedy 
of the (aid Act, but the Frauds of the Guardians was the greater miſ- 
chief, So the Pzeamble of the Act of 21 H. 8. cap. 15. which gives 
faiſifying of Kecovertes, recites in the Preamble, That divers Leſſesg 
habe paid divers great Incomes, &c. Be it enacted, That all ſucþ Ter⸗ 
moꝛs. &c. and pet the ſame extends to all Termozs : and pet all theſe 
Caſ:s are ſtronger than the Caſe at Bar, foz there that wozd (ſuch) 
— the body of the Act referreth the ſame to the Preamble, which is not 
n our Cate. ü 

2, The body of the Act is, No manner of perfon ſhall be benccfozth 
cited befoze any Sꝛdinarp, &c. out of the Dioceſe oz peculiar Juriſ: 
diction where the perſon ſhall be dwelling : And if be ſhall not be cited 
out of the Peculiar befoze any D2dinarp, a Fortiori, the Court of Ar: 

ches which ſits in a Pecultar, ſhall not cite others out of another Dio- 
ceſe : And theſe woads, Out of the Dioceie, are to be meant out of the 
Dioceſe oz Jurisdiction of the Dzdinarp,where be dwelleth; but the ex: 
empt ecu iar of the Archb:ſhop is out of the Jurtisdiction ofthe Bigpop 
of London, as . Martins, and other places in London, are not part of 
London, although they are within the circumference of it. 

3, It is to be obſerved, That the Pzeamble reciting of the great 
miſchref, recttes erpzeflp, That the Subjects were called by compul⸗ 
ſary pꝛoceſs to appear inthe Arches, Audience, and other high Courts 
of the Archbiſhopzick of this Realm; So as the intention of the ſaid 
Act was to reduce the Archbiſhop to bis pzoper Diocile oz pteuliar Ju: 
risdiction,unlefs it were in five Caſes. : f 

1. Foz any Spiritual Dffence oz cauſe committed, oa omitted con- 
trarp to the right and duty by the Bichop, dc. which wozd (omitted) 
x2..ves that there ought to be a default in the Dadinary. 

2. Except it be in cars of Appeal, and other lawful cauſe wherein 
the party ſha l find himſelf grieved by the D2dinary after the matter oz 
cauſe there firſt begun; ergo the ſame ought to be firſt begun befoze 
the Dꝛdinarp. I : " : 

3. In caſe that the Bifyop of the Dioceſe. oz other immediate Judg 
oz D2dinarp dare not, oz will not convent the party to be ſued befoze 
bim; where the D2dinary is called the immediate Judg, as in truth 
be is; and the Archbiſpop, unl.ſs it be in his own Dioceſe ( thele ſpe⸗ 
cial Caſes excepted ) mediate Judg, ſcil. by Appeal, &c. 

4. ÞD2 in caſe that tbe Biſhop of the Dioceſe, oz the Judg of the 
place within whoſ:: Jurisdiction, oz befoze whom the Suit by this Act 
Gould be begun andpzoſecuted,be directly oz indirectly to the mate 
fer 62 cauſe of the ſa ue ſu't; M clauſe in expaeſs woads is à full 
expoſition of the body of the Act, ſcil. That every ſuit (others than 
thofe which are expzeſſed ) ought to be begun andp3oſ2cuted, befgze the 
Bifyop of the Dioceſe, oz other Judg of the ſame place. 4 

5. In caie that any Biſhop, oz any mferiour Judg, þaving under 
bim Jurisd'ction,&c. make requeſt, oz inſtance to the Archbiſhop, Bi⸗ 
ſyop, v2 other inferiour Mzdin arp oz2 Judg, and that to be done in ca- 
ſes only where the Law Civil oꝛ Common doth affirm, dec. By which 
it fullyappeareth, That the Act intendeth, That everp _ = 

ccleſiaſtica 


Paar XIII. Porter and Rotcheſters 7 
Caſe. 5 


Eccleſtaſtical Judg ſyould have the Conuſance of Cauſcs within their 
Jurisdictton, without any Concurrent Authozity oz Suit by wap of 
pꝛebention: And by this, the Subject hath great benefit as well by (a: 
ving of travel and charges to have Juſtice in bis place of babitation, 
as to be judged where he and the matter is beſt known; As alſo that he 
ſyall have many Appeals as his Adverſary in the yigheſt Court at the 
firſt. Alſo there are two Provioes which explain it allo, ſcil. That 
it hall be lawful to every Archbiſhop to cite any perſon inhabiting in 
any Biſhops Dioceſe within his Pꝛobince, fez matter of Pereſie, 
(which were a vain Proviſo, if the Act did not extend to the Archbiſhop : 
But by that ſpecial Proviſo fog Hereſie, it appeareth, that, foz all cauſes 
not excepted, is pzohtbited by the Act) Then the wozds of the Proviſo 
go further, At the Biſhop oz other D2dinary immediately hereunto con: 
ſent, oꝛ if the ſame Biſhop oz other immediate D2dinary oꝛ Judg do 
not vis duty in puniſhment of the ſame z which wozds immediately and 
immediate expound the intent of the makers of the Act. 
2, There is a ſaving foꝛ the Archbiſhop, the calling any perſon out 
of the Dioceſe where be ſhall be dwelling fo the pzobate of anp Teſta⸗ 
ments; which Proviſo ſhould be alſo in vain, if the Archbiſhop not: 
withſtanding that Art fyould bave concurrent Authozity with every 
Madinarp thzough his whole Pzovince : Wherefoze it was concluded 
that the Archbiſhop out of bis Dioceſe,unleſs in the Caſcs excepted, is 
pzohibited by the Act of 23 H. 8. to cite any man out of anpother 
Dioceſe. And in truth the Act of 23. of Henry the Eightþ,is but a Law 
declaratozy of the ancient Canons, and of the true expoſitionof them: The Act of 23 
And that appeareth by the Canon, Cap. Romana in ſexto de Appella- H. 8. is a De- 
tionibus, and Cap. de Competent: in ſexto. And the faid Ad is ſoex: claration of the 
pounded by all the Clergy of England, at a Convocation in London, id Canon Law. 
Ar, 1 Jace Regis 1603. Canon 94. Where it is decreed, ozdained, and 
declared, That none ſhould be cited to the Arches, az Audience, but 
the Jnhabitants within the Archbifhops Dicceſe, oz Peculiar, other 
than in ſuch particular Caſes only as are expzeſip excepted and reſer» 
ved in and by a Statute, Anno 23 H. 8. cap. 9. And the King bp Let- Canon 1 Jac. ar 
ters Patents under the great Seal bath given his Nopal Aſſent to this be Synod ar 
amongſt others from time to time to be obſerved, fulfilled, and kept, _—_ 4 
as well by the Archbiſhop of Canterbury, the Biſhops and their @uc- excyſationitus, 
cefſozs,and the reft of the whole Clergy of the Pzovince of Canterbury, 200. Lit. m. 3. 
in tveir ſev:ral Callings, Dffices, Functions, Piniſteries, Degras, & Pas: a. L. a. 
and Admineſtrations ;/ as allo by all and every Dean of the Arches, 
and other Jubg of the ſaid Arcybiſhops Courts, Guardians of Spi⸗ 
riftualties, Chancelio:zs, &c. So the ſame is alſo expgzfip con6rmed 
under the great Seal. And although the Archbiſpopꝛick of Canterbury 
was then void, yet the Guardian of the Spiritualties was there, and 
the Archbiſhop of Canterbury that now is, and then Biſhop of London, 
was by Letters Patents, Pꝛeſident of the ſaid Council in the place of 
the Archbiſhop thendeceaſed : And the King gave his Nopal Aſent to 
the ſame, and the ſaid Canon is of as full fozce as if the ſatd late Arch: 
biſhop of Canterbury had been then alive, And whereas it is ſaid in the 
ble of the Act, In the Arches, Audience, and other bigh Courts Archbiſhops 
of the Archbiſhop of this xealm ; At is to be known, That the Arch: were Lega na. 
di hops of this Kealin befoze that Act had power Legatine from the 11, and had Le- 
Pope, dy which they pzetended to have not only ſuperemtnent Aurbo⸗ Sieh P nor, 
rity ober all, but concurrent Authogity with every D2dinary in bis aboliſhed, vi. 
Dioceſe, not as Archbiſhop of CO &c but by his — and Linwoed, 
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authozity Legatine : Foz Sunt tria genera Legatorum. 1, Quidamde la- 
tere Dom. Papæ mittuncur, ut Cardinales quos appellant fratres. 2. Alii 
ſunt Dativi, & non de latere, qui'fimpliciter in Legatione mittantur, &c, 
3. Sunt Nati, five Nativi, qui ſuarum Ecclefiarum pretextu legatione 
fingantur, & Tales ſunt quatuor, ſcil. Archie piſcopus Cant, Eboracenſis, 
Remanenſis, & Piſanis. S0 as befoze that Act, the Archbiſhop of Can- 
terbury, was Legatus Natus, and by fozce of his authozity Legatine 
uſurped againſt the Canons upon all the D2dinartes in bis Pzecinc, 
and by colour thereof claimed currant authozity with them, which al- 
though they beld in the Courts of the Archbiſhop, the ſame was reme- 
died by the Act of 23 H. 8. cap. 9. andall that which he uſurped befoze, 
was not as he was Archbiſhop, foz as to that he was reftrained by the 
Canons, but as be was Legatus Natus, which authozity is naw taken 

away and aboliſped utterlp. | | 
Vi. lib. Arch. Lafily,If the ſaid Act of 23 H. 8. cap. 9. ſhould not be ſo expounded, 
Cant. p. 39. that Then the Act which is pꝛincipally made (as it appeareth by the Pꝛe⸗ 
the ArchbiP amble againſt the Courts of the Archbiſhopzicks ) would be as to them 
Peculiar in ma- illuſoꝛpy; Fo2 if the Bichop of Canterbury, in reſpect of his exempt He⸗ 
ny Dioceſes, Cultar in London, may dꝛaw to him all the Dioceſe in London; ſo might 
he at Newington which is a Peculiar in Wincheſter Dioceſs, dæaw to 
bim the whole Dioceſe of Wincheſter z and at Totteredge near Bornet, 

the whole Dioceſe of Lincoln, and ſo of the itke, 
3. Jt was reſolved, That when any Judges are p2obibited by any 
Act of Parliament, that if they do pzoced againlt the Act, there a P20- 
htbition lteth. As againſt the Steward and Marſpall of the Pouſhold, 
Quod Seneſchallus & Mariſcallus non teneant Placit. de libero tenem. de 
Debito, de Conventione, &c. So the Statute of Articuli ſuper chartas, 
cap. 3. Regiſter fol. 185. inter Brevia ſuper ſtatuta. 0 againſt tho 
Conſtable of the Caftle of Dover: Quod non tangit Cuſtodiam Caſtri. 
So to Juſtices of Aſie upon ſpe Statute © QuodInquiſi- 

tiones quz ſunt magnæ exactionis non capiantur in Patria. 42 

vi. Paſe. 42 k: Alſo to the Treaſurer and Barons of the Exchequer, upon the ſtatute 
liz. Rot. 139, De Articul. ſuper Cartas, cap. 4. The ſtatute of Rutland, cap. ultimo. 
— 8 a Q10d: communia Placit. RN —— in ——— — which, — 
rohibĩtion for many moze. pou may ſ in the Regiſter inter Brevia ſuper Statuta. t 
ng __ of the E. Ns. artery 17 H. 6. 54 1 13 E 3. to Prohibition: A Pꝛohi- 
Tr. 44 Eliz. Rot. bition to the Chancelloz, and diverſity of Courts in the Title of Chan: 
1073. the like cery. So againſt all Eccleſiaſtical Judges upon the ſtatute of 2 H. 5. 
in an informa- cap,2. If the Judges there will not give oz deltber to the party a Copy 
"Sia fr — of the Libel, although that the matter be mer Eccleſiaſttcal: and 
Zachary Babing. therewith agreetb 4 E. 4- 37- and F. N. B. 33. e. So the Caſe upon the 
ton, Statute of 2'H 5. cap. 15. If the Eccleſtaſtical Judges in cale of Pe⸗ 
Vi. If any one reſie, and other matters of mer Spiritualty do not pzoced accozding 
- the Spiritual to the intention ot the ſame Statute; Us it appeareth by the Bꝛecedent 
ourt appeals Caſe, 10 H. 7. 17. Ser the opinton of Paſton; 9 H. 6. 3. 
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H. 8. cap. 12. another Dfoceſe, ſhall not be grieved thereby; lo as the Common 
— — Law takes notice of the Canons, in ſuch — as Com non — 
Jatrer he meer And although the Statute of 23 H. 8. inflicts'a penalty, vet à Pzoht- 
nbiden lieth. So bition lyeth,fo2 the inflicting of fhe penalty doth not take away the PÞ20- 
upon the Sta. hib{tion of the Law: and therefoze, Cap. which inflicts puniſhment if 
rue of 2 H. 5. the Sheriff doth not put bis ame unto the Return; pet the ſame is 
ay 3: Erroz if be doth not put to his Fame : Se 35 l. 6.6. when any thing 
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the contempt to the Law: and 19 H. 6. 4. agrees in Matutenance: And 
if eb:ry perſon ſhould be put co his Action upon the Statute, the ſame See 2 H. 4 10. 
ſbauld be cauſe of Suits and veration, and the ſhozteſt and moze eaſy by Haukford, 
is fo habe a Pzohibition: Se the Stafnte of 21 H. 8. cap. E. of Mortu- 34/2 umd 
aries, by whlch it is enacted, That no Parſon, Uicar, Curat, Sc. de- when one who 
mand any Mortuary but in ſuch manner as is mentioned in the Act, hath nor aucho- 
upon pain of fozfeiture of ſo much in value as they take, moze- than is iy, holdeth 
limited by the Act, and fozty ſhillings over to the parcy grieved. Yet meu in PRO 
it appeareth by Doctor and Student lib. 2. cap. 55. fol. 105. That if the of the Jurif 47 
Parſon, & c. ſueth fox Mortuaries otherwiſe than the Act appointeth, &ion doth not 
that a Pꝛohibition lyech ; pet there is a Penalty added, which is an belong to him, 
authozty expaeſly in the Point: And the Caſe at Bar is a moze ſtrong r no conful- 
Caſe, and that foz the reaſons. + - | _— _ be 
1. If was made an affirmance of the Canon Law,  cavſe a conſul- 
2, It was mad? foz the eaſe of the People and Subjects, and foz the tation ſhall not 
maintenance of the Jurisdiccion of the Dzdinarp, ſo as the Subjects be granted to 
habe benefit by the Att ; and therefoze although that the King map dit. a0 o_ -m 
pence with the penalty, pet the Subject grieved ſhall babe a Þ2zohibi- Per de. 
t.on. And the Rule of the Court was, Fiat Prohibitio Curiz Cantuar. 
de Arcub. inter partes pradi&' per Curiam. And Sherley, and Harris Ju: 


nioz, Serjeants at Law, were of .Coiincell in the Caſe. 
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T* E high Commiſſioners in Cauſes Eccleſiaſticall objected dibers High Commiſſi- 
Articles in Engliſh, againſt Thomas Edwards dwelling in the on · 
City of Exeter. | „ 1 BU 

I. That Pr. John Walton hath ben many years trained up in 
Learning in the Univerſity of Oxford, and there wozthllp admitted 
to ſeverali degrees of Schools, and defervedly took upon him the de- 
gree of Doctoz of Phyfick, 5 | 

2. That be was a Kevecend, and well pzactiſed man in the Art of 
PVyſick. og 3 

3. That you the ſaid Thomas Edwards are no Gzaduate. 

4. Lyat you knowing the Pzemiſſes, notwithſtanding you the ſaid 
Eqwards, & c. of purpoſe to diſgrace the ſatd D2z. Walton, and to blemiſh 
vis Keputation, Learning and Skill, with inkamp and repzoach, did 
againſt the Kules of charity wzite and ſend to the ſaid Mr. Doctoz Wal- 
ton, a lewd and ungodly, and uncharitable Letter, and therein taxed 
him of want of Civility and Honeſtp, and want of Skill and Judg- 
ment in his Art and JP2ofeſſion, & c. And you co far exceded in pour 
immoderate and unctvil Letter, that you told him therein in plain 
termes, He may be crowned for an Aſſe, as it he had no manner of skill 
in bis P2ofeſſton, and were altogether unwozthily admitted to the ſaid 
Degrees, and therein pou purpoſely and adviſedly taxed the whole Wnt- 
verſitp of raſyneſs and indiſcretion foz admitting him to that Degree 
without ſufficiency and deſert. f 

5. And further to difgrace the ſaid Pr. Doctoz Walton, in the 
fatd Univerſity, did publiſh a Copy of the ſafd Letter to Sic Wil- 
liam Courtney and others, and in pour Letter was contained , Sip- 
Glam lichenea mentegram, Take that foz pour inberftance, and 
thank God you had a god Father: _ did not you thereby — 

| vertly 
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vertly mean, and imply, That the Father of the ſaid Dz. Wal- 
ton (being late Biſþop of Exeter, and a Reberend Pzelate of this 
Land) was ſubject to the Diſeaſes of the French Pox and Lepzoſie, to 
the diſlike of the Dignity and Calling of Biſhops. | 

6. That in another Letter pou ſent to Pr. Dz. Maders Doctoz of 
lick, you named Pr. Doctoz Walton, and made a Pozn in pour 
Letter: And we require you upon pour Datb toſet down, whether pou 
meant nat that they were both Cuckolds, and what other meaning you 


d. 

11 * Pou knowing that Dꝛ. Walton was one of the high Commiſſion 
in the Dioceſe of Exeter, and having obtained a Sentence againſt 
him in the Star-Chamber, foz contriving and publiſping of a Libell, did 
triumpbingly ſay, That you bad gotten on the pipp a Commiſſioner 
foz2 Cauſes Eccleſiaſticall in the Dioceſe of Exeter, which pou did to bi⸗ 
lifie and diſgrace him, and in pim the whole Commiſſion Ecclefjaſti- 
call in thoſe parts. ; 

Laſtly, that after the Letter miſſive ſent unte you, you ſaid arro- 
gantlp, That you cared not for any thing that this Court can do unto 
you, nor for their cenſure, for that you can remove this matter at your 
pleaſure. 

And this Term it was moved fo babe a P2ohibition in this Caſe. 
And the matter was well argued 3 And at laſt it was reſolved by Coke 
chief Juſtice, Warberton, Daniel, and Foſter Juſtices, That the firſt 
ix Articles were mer Tempozall concerning Doctoz Walton in his 
Pzofeſſion of Pbyſick, and o touched the Tempozall perſon, and a 
tempozall matter, and in truth, it is in the nature of an Action upon 
the Caſe foz Scandall in his Pzofeſſion of Phyſick : And yet the Com- 

= bog of milſioners themſelves do pzoced in the ſame Ex Officio. And it was 
& 447. 2 reſolved, that as foz them, a Pzobibitiondefb lpe foz divers cauſes, 
eſt Juri con- 1. Becauſe that the matter and perſons are Tempozal. 
ſentaneum 2, Secondlp, Becauſe it is foz Defamation, wbich if any ſuch (hall 
quod quis ſu- he foz the ſame, it ought to begin befoze the D2dinary, bicauce it is 
. not ſuch an Enozmous Dffence, which is to be determined by the big 
ad nos perti- Commiſſioners : And foz the ſame reaſon Suit doth not lpe befoze 
net in Curia them, foz calling the Doctoz Cuckold, as it was objected in tbe ſe⸗ 
Chriſtianita- benth Article: And it was lafd, that the high Commiſſioners ought to 
ris rraharur intur the danger of Pzemunire. | | 
Cm 2. It was reſolved, That the Eccleſiaſtical Judge cannot examine 
ſpeReagaris, Any man upon bis Dath, upon the intention and thought of his Peart, 
An. 13 E. 1. fo2 Cogitationis peenam nemo emoret. And in caſes where a man is to 
1 — 8 be examined upon his Wath, be ought to be examined upon Acts oz 
CE"Chriftia. wogds, and not of the intention and thought of his beart; and if every 
nitatis de his man fyould be examined upon pis Dath, what opinion he Holdeth con» 
quæ ſunt mere cerniug any point of Religion, be is not bound to anſwer the ſame, foz 
Spirituslia. Et in time of danger, Quis modo tutus erit, it every one fhould he exami⸗ 
Vi. H . ned ok his thoughts. And fo long ag a man doth not offend teither in 
Zuntur were Aft 102 in wozd any Law eftablifjed, tbereis no reaſon that he ſhould 
Spiritualia quia Ve examined upon his thought o2 Cogitation : Foz as:1t bath ben ſaid 
non habent in the P2overb, Thought is free; And therefoze fu the ſixth and ſeventh 
1 Articles, they were reſolved as well foz the matter as foz the fozm in 
E. 1 J. Conful- offering to examine the Defendant upon bis Math, of his intention and 
rar, vi. 22 E. 4. meaning, to be ſuch, to which the Defendant was not to be compelleb 
the Abbor of fo anſwer : Ergo, it was reſolved, that as to the Article, be might 
Sion caſe, jJuſtifie the ſame, becauſe as it appeareth upon pis own ſewing, that 
the 


Caſe, 
the Doeto2 was ſentenced in the Star- chamber: Aiſa the Libell is mats 
ter meer Tempozall, and if it were mer Spirituall fuch a Defamai 
tion is not examinable befoze the high Commiſſtanen. 
As to the laſt Article, Jt appeareth now by the Judgment of this - 
Court, that he might well Juſtifie the ſaid wozds : Allo the high Cam: Judex non po- 
miſſioners ſhall! not have Conuſance ot any Scandall to themſelves fo; ww nurlam 5 
that they are parties; and ſuch Scandall is puniſhable by the Cam, e“ P 
mon Law, as it was reſolved in Hales Caſe. which ſe in the Bick of vi. the Stat. of 
the Lozd Dyers Kepozts, and ſ&in my Bok of P2ecedents, the Capy 23 8. 8. c. 5. 
of the Jndictment of Hales, foz ſcandalling of the Eccleffaſticall Cam: 
milſconers. > E 1 
Note, the Biſhop of Wincheſter being Wiſtter of the Schyol of Wins 
cheſterof the Foundation of WickhamBlthop of Winchefter;and the Bf: 
ſhop of Cant. and other his Colleagues, An.5 Car.cited:the. Uther of the 
ſaid School, by fozce ofthe ſaid Commiſſion to appear befoze them and 
pzoced there againft him, foz which they incurred the danger ar a 
P2emunire. And ſo did the Biſhop of Canterbury andhis Colleagues, 
by fozce of a high Commiſſion to them directed, cite one Hamphrey 
Frank Maſter of Arts and Scholmaſterof the Dchool of Sevenock, (ul 
the Foundation of Sir William Sevenock, tn the time of King Henry 
the ſixth) to appear befoze the high Commiſſioners at Lambeth theſixth 
dap of December laſt paſt, which citation was ſubſcribed by Sir John 
Bennet Docto2 of Law, Doctozʒ James, and Dottoz Hickman, thze of the 
high Commiſſtoners : and Sir Chriſtopher Perkins pzocured the ſaid 
Citation to be made, and when the ſaid Frank appeared, the Archbt- 
ſhop being aſſociated with Sir Chriſtopber Perkins, and Doctot Abbot 
Dean of Wincheſter, made an D2der concerning the tam Scholl (cil.) 
That the ſaid Frank ſhallcontinue inthe lame Schon untill the Annun⸗ 
clatton, and that he ſhould have twenty pounds paid to bim be Sit 
RalphB -ſoile Knfgbt. 1 | 


Panr XIII. Taylor and | 11 


IV. Mich. 6 Jacobi Regis. 
Taylor and Shoiles Caſe. 


Aylor infozmed upon the Statute 5 Eliz. cap. 4. Tam pro Domi- 

no Reg. quam pro ſeipſo inthe Exchequer, That the Defendant had 
exerciſed the Art and Pyſſery of a Bzewer, &c. and Averred that Shoile 
the Defendant did not uſe oz exerciſe the Art oz Pyſtery of a Bzewer, 
at the time of the making ofthe Act, noz had ben Appzentice by ſe⸗ 
ven years at leaſt, accozding to the ſaid Act, &c. The Pefendant did 
demur in Law upon the Inkozmatton, and Judgment was given a: 
gainſt him by the Barons of the Exchequer. And now in this Texmz 
upon a Writ of Trroz, the matter was argued at Serj eants-Inne, befozę 
the two chief Juſtices, and two matters were moved z The Dne, That 
a Bꝛewer is not within the ſaid Beanch of the ſaid Act : Fox the werds 
are, That it ſpall not be lawfull to any perionoz perſons, other than 
ſuch as now lawfully uſe o2 exerciſe anp Art, Wpfterp, oz manuall ꝙc⸗ 
cupation, to ſef up, uſe oz exerciſe any Art, Myſterp, oꝛ manuall Dc- 
cupation, except $2 ſhall have been bzought up therein ſeven pears at 
the leaſt, as an Appzentice. And it was ſaid, That the Trade of a 
Bꝛewer is not any Art, Myſterp, oz manual Decupation within the 
ſaid Bzanch, becauſe the ſame is eaſily and pzeſently learned, and be 
needs 
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needs not to have ſeven years Appꝛentiſhip to be inſtructed in the ſame, 
foz every Yuſwife in the Tountrp can do the ſame : and the Act of Her- 
ry the eighth is, That a Bꝛewer is not a Yandycraft Artificer, 

2. It was mobed, That the faid Averment was not ſufficient, foz 
the Averment.ought to be as generall as the exception in the Statute 
is (ſcil.) That the Defendant did not uſe any Art, WPyſtery, oz Dccu- 
pation at the time of the making of the ſame Act, foz by this pꝛe⸗ 
tence ifany Art, &c. then as a Tayloz, Carpenter, &c. be map now 
exerciſe any other Art whatſoever. 

As unto the firſt, Jt was reſolved, That the Trade of a Bzewer 
(ſcil.) to hold a Common Bzewbouſe, ts ſell Beer oz Ale to another, 
is an Art 02 Myſterp within the (aid Act; foz in the b:ginning of 
the Act, It is enacted, That no perſon call be retained foz leſſe time 
than a whole pear in any of the Services, Crafts, Mpſteries, oz Acts 


' of Cloathtng, &c. Bakers, Bzewers, & c. Cooks, &c. So as by thezudg- 


ment of the ſame Parliament, The Trade of a Bzewer is an Art 
and Pyſtery 3 which wozds are inthe ſafd Bzanch upon which the ſaid 
Infozmation is grounded. Alſo becauſe that every Puſwife baews foz 
per paivate uſe; fo alſo ſhe bakes, and dz. Meth Heat: And pet none 
can hold a common Bakehouſe, oz a Cooks Shop to ſell to others, un- 
lefſe that be bath been an Appzen tite, 8c. foz they are expzeſly named 


allo in the Act as Arts and Wyftertes : And the Act of 22 H. 8. cap-13. 


is explained, That a Bzewer, Baker, Surgeon , and Scribener 
Alten, are not handycrafts mentioned within certain penall Lawes : 
But the ſame doth not pzove, but that they are Arts oz Pyſteries, fog 
Art oꝛ Pyſtery is moze generall than Pandycrafts, foz the ſame is re⸗ 
ſtrained to Manufactures. a | | 

As to the ſecond Point, Jt was reſolved, That the intention of the 
Act was, That none ould take upon him any Art, but he who bath 
Skill oz knowledge in the ſame : And therefoze the Statute intendeibh, 
That pe who uſeth any Art oz Pyſterp at the time of the Act, might 
uſe theſame Art oz Pyſfteryz foz Quod quiſque norit in hoc ſe exer- 
ceat : And the wozds of the Act are, As now do Jawfully uſe, &c. And 
it was ſaid, That it was very neceſſary, that Bzewers ſhould have 
knowledge and skill in Bzewing good and wholſome Ber and Ale, fox 
that the ſame doth greatly conduce to mens pealths: And ſo the fir 
Judgment was affirmed, 


V. Mich, 6 Jacobi, In the Common Pleas. 
The Caſe of Modus Decimandi. 


Herley Serjeant moved to habe a Pꝛobibitlon, becauſz that a perſon 
ſued to habe Tithes of Silva Cedua under twenty pears growth in the 
Weild ot Kent; where, by the Cuſtome ot it which is a great part of the 
County, Tithes of any Wood was never paid. And ifſuch a Cuſtome 
in non Pecimando foz all Lap-⸗people within the ſaid Meild, were law- 
full oz not was the queſtion; and to have a Pzohibition it was ſaid, 
That although one —— man ſhall not pzeſcribe in non deciman- 
do, yet ſuch a general Cuſtome within a great Country might well be, 
as in 43 E.3.32.and45 E. 3. Cuſtome I5. It was pzeſented in the 
Kings Bench, That an Abbot had purchaſed Tenements after the Sta- - 
tute, &c. And the Abbot came and ſaid, That he was Lozd — the 
own 
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Town, &c. And the cuſtom of the Town was, That when the Te: 
nant ceſſeth foz two years, that the Lozd might enter until agriement 
be made foz the Arretages ; And that de who held there Tenemeritif 
was his Tenant, and cesſed fos two pears, and he entred : and the 
Kule of the Court is, Betauſe it was an uſage onlp in that Town, 
and not in the Lewis, that is, in the Cuuntrp adjopning z be was put 
to anſwer. o as by the fame it apptareth, that «Cuſtom tows nut 
god in a particular Town, which pechaps might be god and vf forer 
in a Counttę.&c. Sw 40 Al. 21. milf 49. 39 E. 3. 2, A Cuſtom with» 
in a Town tþatan Jnfant;8:c. night alten, is not good ; But pet ſach 
s Cuftom within Kem path sftentimis bten adjudgen w be g. /:S& 
7 H. 6. 26.b. 16 E. 2. Preſctiption 53. Dyet 363. 22 H. 6. 14.11 E, 443 
and 45 Aſſ. 8. Sw Doctor and Student, lib. 2. cap, 39. A particalas 
Country may pzeſcribe to pay no Lies fox Coati, Pag, and oeh 
things, but that is with this caution, ſo as'the Pinifter þath ſuffiti: 
ent poztion beſides to maintain him, to celebrate the Min Service 2 
Und fol. 172. tt is holdts, That wheres Tithes bas mt but paid of 
Ander⸗wds timber twenty pears growth, that mb Tithes chill: ve paid 
fox the ſaine, becauſe that ſpey de not teneto nta increaſe fron peat to 
year, ſo as they are not due to the Parſori but by s. ve 
faith fol. 174. That uch Cuſtont of a whole Countsy; wat m Tithes 
of u Loadſhiptholl be paid,is good 3 und it is td be obſerded, ſpat tu al 
Abels for Lithts of Widds, ther alledy a preſcription wave Withen 
of them: Dut the Court would adviſe, . whefþer ſuch a Cuſtom fox 
Town oz a Country ſhouid de geod ;. But in ancient times, Ide P 
riſhioners. have given dz pzocured te the Parſon a Wood oz other 
Lands, cc. to haue and to bold to him: and his SucceCoth in ſatil⸗ 
faction of all Tithes of Wood in the fame Pariſh; aud the Par ſen is 
now ſeiſed of the ſame Med, and that without queftidn is a god 
eyarge of his Tithes; and that in ſuch caſe, if be fleth foz Tithes « 
Mod a P2obibifton licth : And therefoee it hath ban ſaid ns 
late, That ſuch opinions were new and without ans antiquity, unto - 
the great pꝛejudice of the Church: I will cite ron an ancient Jidgs 
ment many pears paſt, Mich, 25 H. 3. Wilts. Rot. 5+ befoze the Sing 
at Weſtminſter, Samſon Foliet baought an Attaint upon a P30bibition, 
againſt Thomas Parſon; of Swynden, becauſe be ſued him in the Spi- 
ritual Court foz a Lay & of the ſaid Sampſon, in Draycoe, contrary 
to the Hings Paohibitim, c. The Defendant pleaded , Quod co- 
ram Judicidus Delegatis pefiit de eodem Decimas fœni de quodam prato 
ipſius Samſonis in Walcot unde eſt in poſſeſſione per ſentetitiam Jadienm 
ſuorum, & fuit antequam Prohibitio Dom. Regis ad eum pervenerit, & 
quod Pratum predic eſt ih Waleot unde ipſe eſt Perſona, & non in Dray- 
cot : To which the ſaid Samſon replied and ſaid, Quad: Anteceſſeres 
ſai antiquitus dederunt Duas acras prati Ecctefiz de Draycot pro decimis 
foe 11 quam prædict. Thomas modo petig in eodem ptato, quas quidem du- 
as actas prati eadem Eccletia athue habet, & feniper huenſque babart, 
unde videtur ei quod illi quot pradifi. : Thomas ultra ꝓttit, eſt de larco 
feodo ſuo, & dicit quod prãtum itiad in quo idem Ti petit Decimes 
eſt in Draycot ſieut Breve:dicity & nom ĩa Walcot, & de hoe porit fe ſu· 
per Pnrimm: And the Arp found, Quod predict Thoms Perſona de 
Scyndon ſoeutus fait phat ina in Cutis Chriſtianitatis de Laico feodo) pra- 
dict. Szthfonis contra Prohibitonem Dbm. Regis, petendo ab ipſo Doci- 
mas foent de yan prato ipſius Samfonis in Draycot aade Anteceffores 
ſui antiqnitus dederunt 'Etckefiz de 1 duas acres prati pro Dærimts 
deni 
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fœni quam predict. Thomas modo petit, e quas eadem Eccleſia adhuc ha- 
bet & ſemper hucuſqve babuit;&c, Et quod Pratum prædict. in quo idem 
Thomas petiit Decimus eſt in Draycot, & non in Walcot, c. Ideo conſi- 


tleratum eſt quod prædict. Thomas fit inde in miſericord, & reddat prad. 


Samfoni 20. Marcas quas verſus eum pro Damnis, &c. Which ancient 
Audgment J have recited at large, becauſe that the ſame agtæs with 
the Kule and reaſon of the Law continued until this day: Foz Judg- 
ments oz P2ecedents in the time of Ed. 2.E. 1. H.3. John R. I. and moze 
ancient are not Authozittes oz Pzecedents to be now followed, unlefs 
that they concur and agree with the Law, and common experience and 
pzactice at this dap; foz many Acts of Parltaments (andfome of them 
not ex tant) þave changed the ancient Laws in divers Cales: and De- 
ſuetude bath antiquated, and time and Cuſtom bath taken away divers 
rs Do as the Kule is good, Quod Judiciis poſterioribus figes eſt ad- 
hibenda; Et à communi obſervantia non eſt tecedendum. There are two 
points adjudged. by the ſaid Recozdz. <1 lin 
1 That ſatisfaction map be given in diſcharge of payment of 
Tithes ; And if the Succefſoz of the Parton eniopeth the thing geben 
in ſatisfaction of the Tithes,and ſueth foz Tithes in kind, pe ſhall have a 
W20bibition, becauſe that be chargeth bis Lap Fe ith Tithes, which 
is diſcharged of them. By which it appeareth that Tithes cannot be 
diſcharged, and altogether taken away and extinct: And perewi. b a- 
greeth the Regiſter which is the moſt anttent Bent of the Law, fol. 38. 


Rex, &c. tali Judici, &c.ſalutem. Monſtravit nobis A. tenens quandam par- 


tem Manerii de D. quod licet E. nuper Dominus Manerii prædict. per 
quoddam ſcriptum Indentat. dediſſet & conceſſiſſet F. nuper Perſonz Ec- 
clefiz de D. quatuor acras terræ chm pertin . n eodem Manerio Habend. 


& tenend. eidem F. & ſucceſſotibus ſuis Perſonæ Eccleſiæ prædict. in pei- 


petuum, Et idem F. per prædictum ſcriptum de aſſenſu & voluntate E- 
piſcopi Lincoln. Dioceſan loci prædict. & Ji tunc Patroni Eccleſiæ præ- 
dict. conceſſit pro ſe & ſucceſſorihus ſuis quod idem E. haredes & aſſig- 
nati ſui eſſent quieti de D:cimis' vitulorum, gc- in Manerio prædict. pro 
pradict. quatuot arris fibi datis, &c. Et tamen nunc Perſona Eccleſia 
prædict. tenens prædict. quatuor acras terræ prædict. prædict. A. aſſig- 
nat. prædict. E. ſuper decimam hu juſmodi vitalorum, &c. in eodem Ma- 
netio, ſibi præſentand. trahit in placitum coram&&c. in Curia Chriſtiani- 
tatis, &c · Et quia diſcuſſio hujuſmodi Donationis de laico feodo in regno 
noſtro in Curia noſtra, & non alibiteraQari & fieri debet, vobis prohibe- 
mus, Quod placitum aliquod ſuper laicum feodum in Regno noſtro non 
teneatis in Curia Chriſtianitatis, nec quicquam in hae parte quod in 


ener vationem dicti ſcripti aut. Donationis, & conceſſionis: præd d. 


quæ in Curia noſtra & non ahbi tractari / ſicut prædict. eſt cedere 
poterit attentetis, ſive attentim faciatis quoviſmodo; By which alſo it 
appeareth, That Tithes map be diſcharged, and that the matter of diſ- 
charge ought to be determined by the Common Law, and not in the 
Spiritual Court: And it is to be obſerved', That in the ſaid Judg- 
ment, noz in ths Regiſter any averment is taken of che-balue of the 
thing given in ſatisfaction of the Tithes. Alſo by the Act of Circumſpe- 
cte agatis made 13 E. 1. it is ſaid, S. Rector petat verſus parochianos 
oblationes, & decimas debitas, ſeu conſuetas, &c. which pzoves that there 
are Tityes due in kind, and other Tithes due by Cuſtom, as a Modus 
Decimandi, & c. And pet it is reſolbed in 19 E. 3. JariſdiRion 28. That 
the D2zdinance of Cucumſpecte agatis is not a Statute; and that the 
Dꝛelates made the ſame, and pet then, the Pzelates — 

13 2 That 
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That there were Tithes due by Cuſtom, which is a Modus Decimandi. 
By which it appearecth alſo, That Tithes by Cuſtom may be altered 
ints another thing: So where a man grants a parcel of his Pannoz to 
a Parſon in Fe to be quit of Tithes, and makes an Jndznture, and the 
Parſon with the aſſent of the D2dinary (without the Patron) grants 
to him that he ſhall be quit of Tithes of his Pannoz foz that parcel of 
Land: Afterwards if he oz his Alſigne be ſued in the Sptritual 
Court foz Tithes of his Pannoz, pe oz bis Aſſignee ſhall have a Pzo- 
þibition upon that Ded. And if that Deed was made befoze time of me: 
mozy, and he hath co continued to be quit of Tithes, he ſhall have a 
W2ohtbition upon that Ded, if he be ſued foz the Tithes of that Wan⸗ 
no2, oz of any parcel of the ſame upon that matter ſhewed : Se 8 E. 4. 
14. F. N. B. 4 T. g. v. 3 E. 3. 17. 16 E.3.t. Annuity 24, 40 E. 3.3.b, and 
F. N. B 15 2. And therefoze if the Lozd of a Pannoz hath alwaps holden 
his Mannoꝛ diſcharged of Tithes, and the Parſon had befoze time of 
memoz?, oz in ancient times divers Lands in the ſame Parich of the 
Gift of the Lozd, of which the Parſon is ſeiſed at this day in Fe, in 
reſpect of which, the Parſon noz any of bis Pꝛedeceſſeꝛs ever had re- 
teibed any Tith-s of the ſaid Pannoz: At the Parſon now ſueth foz 
- Tithes of the Mannoz, the Dwner of the Pannoz may ſhew that ſpecial 
matter, and that the Parſon and his Succeſſozs time out of mind habe 
Holden thoſe Lands, &c. of the Gift of one who was Lozd of the ſaid 
Mannoz,in full ſatisfaction of the Tithes of ſhe ſaid Mannoz; And the 
prof, that the Lozd of the Mannoꝛ gave the Lands, that Titbes ſhould 
never be paid, at this day is god evidence to pzove the ſurmiſe of the 
Pꝛobibitlon. And lo of the like: and 19 E. 3. t. Juriſdiction 28. it is 
adjudged , That Title ok Pzeſcription , ſhall be determined in the 
Kings Court : And therefoze a Modus Decimandi which accrueth bp 
Cuſtom and Pzeſcription in the Kings Court. And it appeareth bp 
the Statute of 6 H. 4. cap. 6. That the Pope by his Bulls diſcharged dt: 
vers from papment ok Tithes, againſt which the Act of Parliament was 
made; and by the Statute of 3 1 H. S. cap. 13. That the Poſſeſſlons of 
Religious perſons given to the King, were diſcharged of payment of 
Tithes in certain Caſes : and by the Statute of 32 H. 8. cap. 7. it is 
pꝛobided, That all and ſingular perſons ſhall divide, ſet out, yield, and 
pay all and ſingular Tithes and Dfferings afozeſatd, accozding to the 
tawful cuſtoms and uſages of the Pariſhes and places where ſuch 
Tithes oz Duties ſyall come, oz immediately ariſe oz be due: Pzovided 
always, and be it enacted, That no perſon oz perſons ſhall be ſued oz 
otherwiſe compelled to pap any manner of Tithes, foz any Pannozs, 
Lands, Tenements, oz Pereditaments, which by the Laws oz Sta⸗ 
tutts of this Realm are diſcharged, oz not chargeable with the payment 
of anp ſuch Tithes: And the Statute of 2 E. 6. cap. 13. Enacts;That 
every of the Kings Subjects ſyall from hincefozth juſtiſie, and truly 
without fraud oz gutle, divide, ſet out, &c. all manner of their pꝛedial 
Lithes in their pꝛoper kind as they will riſe and happen, in ſuch manner 
and fozm as bath been of right ytelded and paid, within fozty years next 
befozz the making of this Act,oz of Right oz Cuſtom ought to be paid. 
So as it appeareth by this, that Tithe is due of Kight,and by Cuſtom : 
And alfo in tye came Act there is a Proviſo in theſe wozds; P2ovided 
always and be it enacted, That no perſon ſhall be ſued, oz otherwiſe 
compeiled to pteld,gtve, oz pay any manner of Tithes foz any Pannozs, 
Lands, Tenements, oz Pereditaments, which by the Laws and Sta⸗ 
tutes of this Realm, oz by any Pꝛiviledge oz Ak WY" are — 
chargea 
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chargeable with the payment of any ſuch TIthes, oꝛ that he be diſcharged 
by any compoſition real: ſo as it appeareth by that Act, that one may 
be dilcharged from the papment of Tithes five manner of ways. 

1. By the Law of ie Realm, that is, the Common Law; As 
Tithts fall not bo paid of Coals, Quarries, Bzick, Tiles, cc. F. N. 
B. 53. and Regiſter 54. Nes of the after Paſture of a Meadow, & c. noz 
of Kakirigs,noz of to make Pales, oz Pounds, oz Hedges, 8c. 

2. Bp the Statutes of the Kealm 2 As by the Statute of 31 H. 8. 
cap. 13. the Statiite of 45 E. 3. &c. | 

4. By Pzivfledge, as thofe of &. John's of Jeruſalem in England 
The Ci ertians, Templars, &c. as it appeareth by 10 H. 7. 277. Dyer. 

4. By Pꝛeſcription, As by Modus Decimandi, oz an annual Re- 
compence in ſatisfaction of them , as appeareth befoze by the Autho- 
ritiesafozefaid. 

s, By real Compoſition, as appeareth by the ſaid Writ cited out 
of the Kegilter : And fo pou have one oz two examples (foz many others 
whith map be added) of theſe five manners of diſcharges of Tithes. 
And bp them all it appeareth, That a man may be diſcharged of the 
papment of Tithes, as befoze is ſaid : So as now it apparently ap- 
ptareth by the Laws of England, both Ancient and Podern, That a 
Kar- ought to pꝛeſcribe in modo Decimandi, but not in non Deci- 
matido : and that in effeg agres with the Dpinion of Thomas Aqui- 
nas in his Secunda ſecundæ, Quaſt. 86. art. ultimo. Foz there be ſaith» 
Qzod in veteri lege præceptum de ſolutione Decimarum, partim erat mo- 
rali ĩinditum ratiòne naturali quæ dictat Quod iis qui Divino Cultui 
miniſtrant ad ſalutem totius populi neceſſatia victui debent miniſtr. juxta 
illud, 1 Cor. 9. Quis militat, 8:c. Who goeth to War at his own char- 
ges, &c. Partim autem erat judiciale ex Divina inſtitutione robur habens, 

ſeil.) Quantum ad determinationem certæ partis. And all that agres 
our Law 5 And be goeth further, In tempore vero Novæ Legis e- 
tiam eſt determinatio partis ſolvendæ authoritate Eccleſiæ (That is by 
tpeir Canons) Inſtituta ſeeundum quandam humanitatem, ut ſcilicet non 
minus populus Nove Legis Miniſtris novi Teſtamenti exhibeat, quam 
populus veteris Legis miniſtris veteris Teſtamenti exhibebat, præſettim 
cum Miniftri Novz Legis ſunt ma jores Dignitate, ut probat Apoſtolus, 
2 Cot. 3. Sic ergo patet Qnod ad ſolutionem Decimarum tenentut homi- 
nes partim quidem ex jute naturali, quantum ad hoc quod aliqua portio 
data eſt miniſttis Eccleſiæ, partim vero ex inſtitutione Eccleſiæ quantum 
ad determinationem decimæ Partis. Sc Doctor and Student, Lib. 2. cap. 
55. fol. 164. That ths tenth part is not due by the Law of God, noz by 
tbe Law of Pature, which he talleth the Law of Keafon: And he ci⸗ 
teth John Gerſon, who was a Doctoz of Divinity, in a Treatiſe which 
be calleth Regulæ morales (ſcil.) Solutio Decimarum ſacerdotibus eſt de 
jure Divino, quatenus inde ſuſtententur , fed quoad tam hane vel illam 
allignare aut in alios redditus commutare, poſitivi juris eſt. And after: 
wards, Non vocatue Portio Curatis debita propterea Decimæ, eo quod / 
. eſt Decima pars, imo eſt interdam viceſima, aut triceſima. And he bold: 
17 That a Pogtton is due by the Law of Nature, which is the Law 
of God, but is appertaineth io the Law of Pan to affign, Hanc vel iilam 
portionem, ag neceſfity requireth tba their Suſtenance. And farther he 
ſaith, That Trthes may be exchanged into Lands, Annuity, oz Rent, 
which ſhall be ſufictent foz the Mimiſter, dec. And there be ſaith, That 
in Italy, and in other the Eaſt Countries , they pay no Tithes, but a 
certain Poztion ateeading to the Cuſtom, 8:c. And all this is true, if 
. not, 
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not, that Tithes be diſcharged oz changed by one of the ſaid five wares: 
And fozalmuch as it appeareth by chemſelves, that the part oz value 
was part of the Judiciall Law, certainly the ſame doth not bind any 
Chz.ſtian Common-wealth, but that the ſame map be altered by rea- 
fon of time, place, oz other conlid:ration, as it appeareth in all pu- 
nifyments inflicted by the Judiciali Law, they do not bind any, foz 
Felony ts now puniſhed by death, &c. which was not ſo by the Judiciall 
Law, &c. Alſo fozaſmuch as now it is confeſſed, that the tenth part is 
now due, Ex inſtitutione Eccleſiæ, that is to ſap, By their Canons, and 
it appeareth by the Statute of 25 H. 8. cap. 19. That all Canons, &c. 
made againſt the P2erogative of the King in his Laws, Statutes, oz 
Cuſtomes of the Realm are void, and that was but a Declaratozy 
Law 3 Foz no Statute 92 Cuſtome of the Realm can be taken away oz 
abzogated by any Canon, & c. mads out oz within the Kealm, but only 
by Act of Parliament: and that well appeareth by 10 H. 7. f. 17. c. 18. 
That there is a Canon oz Conſtitution, That no Pzieſt ought to be 


- implcaded at the Common Law. And there Brian ſaith, That a grave 


Doctoz of the Law once ſald unto htm, That Pzieſis and Clarks might 
be ſued at the Common Law well enough 3 Foz he ſaid, that Rex eſt 
perſona mixta, and ig Perſona unita cum Sacerdotibus Statutis Ecclefiz, 
In which caſe the King might maintain his Jurisd'ction by pꝛelcrip⸗ 
tion; By which it appearerh that pꝛeſcription both pꝛevatl againſt ex- 


pꝛeſſr Canons o2 Conttituttons, and is not taken away by them, which 


pz0b.s that the Statyte of 25 H. 8. was but a Declaration of the anct- 
ent Law befoze: And there is an expzeſſe Bzobibition in Naml. 18. 
N1hil alind poſſidebunt, Decimarum oblatione contenti quas in uſus eo- 
rum & neceſſaria ſeparavi : Which was not part of the Pozall Law, 
02 Law of Nature, but part of the Judictall : And therefoze men of 
the holy Church at this day do poſſeſſe Pouſes, Lands, and Tenements, 
and not Tithes only. The ſecond point which agrees with the Law at 
this day, which was adjudged in the ſald Recoꝛd of 25 H. 3. is, That 
the limits and bounds df Towns and Pariſhes ſhall be tried by the Com- 


mon Law, and not in the Spirituall Corr : and in this the Law bath 


great reaſon, fo2 thereupon depends the Title of Inheritance of the 
Kay Fe, whereof the Tithes were dem@nded foz Fines, and Keco- 
b ries are the common aſſurances of Lay Jnheritances : and if the Spi 
ritual! Court ſhould trp the bounds of Towns, if they determine that 
my Land lpeth in another Town than is contained in my Fine, Keco- 
very, oz other aſſurance, I ſhall be in danger to loſe my Inheritance, 
and therewith agreth 39 E. 3. 29. $ H. 5. Io. 32 E. 4. t. Conſultation, 
3. F. 4. 12. 19 H.6.20.50 E. 3. 20.6 manp other Pzecedents untill th s day; 
And note, there is a Rule in Law, that when the Rigpt of tithes ſhall be 
fried inthe Spiritual Court, a the Spirit. Court bath jurisdictionthereof, 
that our Courts ſhall be ouſted of the Jurtsdiction. 35 H. 6. 47. 38H 6. 
21.2 E. 3. 15. 2 2 F. 4. 23.38 E. 3. 36. 14 fl. 7. 17. 13 H. 2. Juriſd. Ig. but that 
is when debate is be wen Parſon and Uicar, oz when all is in one 
JIarifh, but when tbey are in ſeverall pariſycs, then this Court ſhall 
not be ouſted of the Jurisd ion. S 12 Hl. 2. t. Juriſdiction 17 +13 R. 
2. bid. 19. 7 H. 4. 34-14 U. 4 17. 38 E. 3 56 42 E. 3. 12. And pet there 
is a Canon expꝛeſſp agatnt this, which fee in Linwood titulo de p 
55. And ſo fol. 2 27,228. amongſt the Canons oz Conſtitutions of Boni- 
fice, An. Dom. 1277. And the cauſes wherefoze the Judges of the Cam. 
mon Law would not permit the Eccleſiaſtica'l Judges to try Modum 


Decimandi, being pleaded in their Court is, becauſe that if the Becom- 
F pence 
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Note this dif. Peace Which is to be given to the Parſon in ſattsfamion ot᷑ his tythes doth 
ſerence; al- not amount to the value of the Tythes in kinde, they would overthzow 
though that the ſame : And that alte appeareth by Linwood amongſt the Conſtitu⸗ 
the parties do tians Simonis Mephum, tit. de Decimis cap. Qaoniam propter, ſo. 139. 
— — ** 6. verbo Conſuetudines, Conſuetudo ut non ſolvantur, aut minus plene 
the Court, yet ſolvantur Decimæ, non valet : and ibidem ſecundum alios, Quod in · De · 
upon the plez- cimis realibus, non valet Conſuetudo ut ſolvatur minus decima parte, ſed 
ding, if the jn perſonalidus, &c. And ibidem Lit. M. verbo, Integre, faciunt ex- 
right of the preſſe contra opinionem quorundam Theologorum, qui dicunt ſufficere 


Sohne in debate, aliquid dari pro Decima. And ſhat is the true reaſon tn both the ſaid 


there this Court Cafes, ſcil. de modo Decimandi, & de Limitibus Parochiarum, &c. that 
ſhall be ouſted they would not adjudg accoꝛding to their Canons; and therefoze a o 
— Nr pivitton lieh: and therewith agræth 8 E. 4. 14. and the other Boks 
Spirieual Court ubebkfald, and infinite paecedente; and the rather after the Statute 
ſhall have Ju- Of 2 E. 6. cap. 13. And alſo the Cuſtoms of the Realm are part of the 
riſdiction: But Laws of the Realm; and therefoze they ſhall be tryed by the Common 
when the right Yaw, as is afozeſaid: S&@ 7 E. 6. Dyer 79. and 18 Eliz. Dyer 349. 


ofryrhes co-re, the Dpinion 0f all the Juſtices, 

and the Spiri- ph 

tual Court cannot have Juriſdiction or Conuſance of ir, as where a Lay-man is Plaintiff as Farmor, 
or Defendant as ſervant of the Parſon, as a Lay - man Farmor cannot ſue there, nor he who juſtifies a 
Servant cannot be ſued in Treſpaſs : Bur if the Suit be berween Parſon and Vicar, or Parſon and Par- 
ſon, and other Spiritual gary if the Kings Court be ouſted of the Juriſdiction after (ſeverance of 
the ninth part; 2 the Libel ought to r ſubſtraction of Te, for of that they haye Juriſdi- 
Rion, and not of Tyrhes ſevered from the nine parts; for chat ſhall be in cafe of a Premnire, and it 
appeareth to the Common Law: See 16 Hl. a. in the Caſe of Mortuary. | Vide Decreralia Seuri, Lib. 3. 
tit, de Decimis, cap. 1. fo, 130. Col. 4. Er ſumma Angelica, fo, 72. | 


— ... 


VI. Mich. 6 Jacob. in the Exchequer. | 
Baron and Boys Cafe, 


N70. s # | | 
Sur Stat. 2 E. g the Caſe between Baron and Boys, in an JInfozmation upon the 
6. cap, 14 of Statute of 5 E. 6. cap. 14-of Ingroſſers, after Werdic it was found 
Ingroſſerv. fo the Infozmer, That the defendant had ingroſſed Apples againſt 
the ſaid Act : The Barons of the Exchequer held clearly, That Apples 
were not within the (aid Act, and gabe Judgment againſt tbe Jnfozmee 
upon the matter apparant to them, and cauſed the ſame to be entered in 
the Pargent of the Kecozd where the Judgment waz giben:and the In⸗ 
fozmer bzoughta Writ of Error in the Exchequer chamber, and the onlp - 
MNueſtion was, Whether Apples were within the ſaid Act ? the letter 
of which is, That whatſoever perſon or perſons, &c. ſhall ingroſs or get 
into his or their hands, by buying, contracting, or promiſe, taking (other 
than by Demiſe, Grant or Leaſe of Land, ot Tythe) any Corn growing 
in the Fields, or any other Corn or grain, Butter, Cheeſe, Fiſh, or other 
dead Victual within the Realm of England, to the intent to ſell the 
ſame again, ſball be accepted, &c. an unlawfull Tngrotſer. And although 
hat the Statute of 2 E. 6. cap. 25» made againſt Sellers of Uictual, 
| which foz their great galn conſpire, at. numbereth Butchers, Bzewers, 
; Bak:rs, Cooks, Coftermongers and Fruiterers, as Uictuallers : pet 
Apples are not dead Uictuals within the Sfatute of 5 E.6. Foz the 
Buyers and Sellers of Cogn and other Uictuals have divers Pꝛo⸗ 
viſoesand Mualifications faz them, as it appeareth by the ſaid _ but 
| i oſter⸗ 
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Coſter mongers and Frutterers haue not any Paobife foz them: alſo; 
always after the ſaid Act they have bought Apples and other Fruits 
by Ingeo(s, and ſold them again, aad befoze this ttme no Jufozmatiog 
waserhibited foz them, no moze than fozPlums es other fruit, which 
ſerveth moze foz delicacy than foz neceſſary Fod. But the Statuts 
of 5 E.6. is to be intended of things neceſſary and of common uſe: foz 
the ſuſtenance of man: and iþerefoze the-wozds are, Corn, Grain; Bute 
ter, Cheeſe, or other dead Victual: which is as much ta lap, as Micusi 
of like quality, that is, of like neceſſarꝑ and common uſe: But the Sta? 
tute of 2 E. 6. cap. 15. made againſt Conſptracies to enbaunce the 
p2ices, was done and made by expzeſs wo2ds; to extend it to things 
which are moze of pleaſure than of pzofit: So is was ſaid, That of 
thoſe Fruits a man cannot be a Fozeſtaller within this Act of 5 E 6, fox 
in the ſame Bzanch the wozys are, any Merchandize, Viaual, or any 
other thing. But this was not reſolved by. the Juſtices, becauſe tþat 
the Infozmation was conceived upon that bzanch of the Statute con: 


cerning Ingroffers, | 
VII. Hil. 27 Eliz. in the Chancery. 


| = Term, the 27 of Eliz. in the Chancery the Caſe was thus: 
Dn: Ninian Menvil ſeiſed of certain Lands in Fe, tok a wife , 
and levyed a Fine of the Cafd Lands with pzoclamations, and after: 
wards was indicted and out-lawed of Digh Treaſon, and dped: The 
Conuſes convey the Lands to the Mujen, who is now ſeiſed, the five 
years paſs after the death of the Pusband : The Daughters and Petrs 
of the ſaid Ninian, in a Writ of Error in the Kings Bench, reverſe the 
ſaid Atiainder, M. 26 and 27 Eliz. laſt paſt : and thereupon the Wife 
cueth to the Queen (who was ſeiſed of the ſaid Land as afozeſafd ) by 
Petition containing all the ſpecial matter, (cil. the Fine with pꝛocla⸗ 
mations, and the five years paſſed, after the death of her Pusband, the 
Attaindzr and the reverſal of tt: and her own title, ſcil. ber marriage, 
and the ſeifin of her Pusband befoze the Fine: And the Petition being 
endozſed by the Queen, Fiat droit aux parties, &c, the ſame was ſent 
into the Chancery, as the manner is. 
_ And in ihls caſe divers Dbjections were made againſt the Deman⸗ 

nr. 

1. That the ſaid Fine with pzoclamations could bar the Wife of 


ber Dower, and the Attainder of her Pusband ſhould not help her; 


foz as long as the Attainder doth remain in fozce, the ſame was a bar 
alſo of her Dower, ſo as there was a double bar to the Wife, viz. 
the Fine levped with pꝛoclamations, and the five pears paſt after the 
death ofher Hus band, and the Attainder of her Pusband of his Trea⸗ 
ſon. But admit that the Attainder of the Husband ſhall avail the Wife 
in ſome manner, when the ſame is now reverſed in a Writ of Error , 
and now upon the matter is in Judgment of Law, as if no Attainder 
had ben: and againſt that a man might plead, That there is no ſuch 
Reco2d, b2cauſ? that the firſt Recozdis reverſed, and utterlp diſafficm- 
ed and annihilated, and now by Relation made no Keco2d ab initio : 
and therewith agreth the Book of 4 H. 7. 11. foz the wozds of tbe 
Judgment in a Writ of Error are, Quod Judicium predic, & Errores 
prædict. & alios in Recordo, &c. revocetur & admittetur, xc. & quod 


ipſa ad poſſeſſionem ſuam five ſeiſinam ſuam (as the caſe requireth) tene- 
| F 2 mentorum 


Fine. 
Dower. 
Relations 
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mentorum ſuorum prædictorum, una cum exitibus & proficuis inde I 
92 tempore judicii prædict. reddit. percept. & ad omnia quæ occaſione 
Judicii illius amiſit reftituatur. By which it appeareth, that the firſt 
Judgment, which was oziginally imperfect and erroneous, is foz the 

ſame Errozs now adnulled and revoked ab initio, and the party againſt 
whom the Judgment was given reſtozed to his poſſeſſion, and to all the 
mean pꝛofits, from the time of the erroneous Judgment given, until 
the Judgment in the Writ of Error, fo as the Reverſal hath a Retro- 
fpect to the firſt Judgment, as if no Judgment had ben given : And 
therefoze. the Caſe in H. 7. 10. b. the caſe is, A. ſeiſed of Land in 
F&, was attainted of Pigh Treaſon, and the King granted the Land 
to B. and afterwards A. committed Treſpaſs upon the Land, and af: 
terwards by Parliament A. was reſtozed, and the Attainder made void, 
as if no Act had ben; and ſhall be as available and ample to A. as 
if no Attainber bad been: and afterwards B. bzingeth Treſpaſs foz 
the-Treſpaſs Meſne; and it was adjudged in 10 H. 7. fol. 22. b. That 
the Action of Treſpaſs was not maintainable, becaule that the Attain- 
der was diſaffirmed and annulled ab initio. And in 4 H. 7. 10. it is 
holden, That after a Judgment reverſed in a Writ of Error, he who 
recovered the Land by Erroneous Judgment ſhall not have an Action 
of Treſpaſs foz a Treſpaſs Mean, which was ſaid, was all one with 
the pzincipal caſe in 4 H. 7, 10. and divers other Caſes were put upon 
the lame ground. | {Hg 
It was \:condly objected, That the Wife could not have a Petition, 
becauſe there was not any Dffice by which her title of Dower was 
found, ſci]. her marriage, the ſeiſin ok per Pusband, and death: foz 
it was ſald, that although ſhe was married, pet if her Pusband was 
not ſeiſed after the age that ſhe is Dowable, the ſhall not habe Dower : 
as if a man ſeiſed of Land in Fæ, taketh to Wife a woman of eight 
pears, and afterwards befoze her age of nine pears, the Pusband alt: 
eneth the Lands in Fe, and afierwards the woman attaineth to the 
age of nine years, and the Pusband dieth ; it was ſaid, that the wo⸗ 
man ſhall not be endowed. And that the title of him who fueth by Pe⸗ 
tition ought to be found by Dffice, appeareth by the Boks in 11 H. 4. 

52. 29 Aſſ. 3 1. 30 Aſſ. 28. 46 E. 3. bre. 618. 9 H. 7. 23. &c. 

As to the firſt Dbjection, it was reſolved, That the Wife ſhould be 
endowed, and that the Fine with pzcclamations was not a bar unto 
her, and pet it was reſold.d that the Art of 4 H. 7. cap. 24. ſhall bar a 
woman of her Dower by a Fine levied by her Pusband with pzocla- 
mations, if the woman doth not bzing her Writ of Dower within five 
pears after the death of her Pugband, es it was adjudged Hill. 4 H. 8, 
Rot. 344. in the Common Pleas, and 5 Eliz. Dyer 224. Foz by the 
Act, the right and title of a Feme Covert is ſaved, ſo that ſhe take her 
action withins5. pears after ſhe become uncovert, &c. but it was reſolv:d, 
That the wife was not to be aided by that ſaving : foz in reſpect of the 
ſaid Attainder of her Husband of Treaſon, ſhe had not any right of 
Dower at the time of the death of ber Pusband, noz can ſhe afrer the 
death of her Yusband bzing an Action,oz pzoſccute an Action to recover 
ber Dower, accozding to the direction and ſaving of the ſaid Act : But 
it was reſolved, That the Wife was to be atded by another fozmer 
Saving in the ſame Act, viz. And ſaving to all other perſors (ſcil. who 

were not parties to the Fine) ſuch action, right, title. claim, and in- 
>: tereſt im oz to the ſaid Lands, gc. as ſhall f.rſt grow, remain, deſcend, 
e come to them after the ſaid Fine ingroſſed and pzoclamations made, 


erm. 
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by fozce of any Gift in Tall, oz by any other cauſe oz matter had and 
made befoze the ſaid Fine levied, fo that they take their Actions and 
purſue thetr righr and Title accozding to the Law, within five pears 
next after ſuch Action, Right, Claim, Title, oz Jntereſt to them ac⸗ 
crued, deſcended, failen, oz come, c. And in this caſe the Action 
and right of Dower accrued to the wife after the reverſal of the Attain⸗ 
der, by reaſon ofa Title of Kecozd befoze the Fine by reaſon of the ſei⸗ 
lin in Fe (had) and the Marriage (made) befoze the Fine levied, 
accozding to the intention and meaning of the (aid Act, | 

And as to th; ſaid point of Relation, Jt was reſolved, That come: 
times by coniruction of Law a thing ſhall relate ab initio to ſome in⸗ 
tent, and to ſome intent not; Foz Relatio eſt fictio Juris, to do a thing 
which was and had eſſence, to be adnulled ab initio, betwirt the ſame 
parties to advance a Right, oz Ut res magis valeat quam pereat: But 
the Law wilinever make ſuch a conſtruction to advance a wzong, which 
the Law abhozreth, De to defeat Collaterall Acts which are lawfull, 
and pzincipally if they do concern Strangers : And this appeareth in 
this Cale ( (ci). ) when an erroneous Judgment is reverſed by a Writ 
of Erroz : Feꝛ true it is as it hath ben ſaid, That as unto the mean 
P2ofits, the ſame ſhall habe relation by conſtruction of Law, untill 
the time of the firſt Judgmentgiven, and that fs to favour juſtice and to 
adbance the right of him who bath wzong by the erroneous Judgment. 
But if any ſiranger hath done a Treſpaſs upon the Land in the mean 


time, he who recovereth after the Reverſall ſhall habe an action of 


Treſpaſs again the Treſpaſſozs, and if the Defendant pleadeth that 
there is no ſuch Kecozd, the Plaintiff ſhall ſyew the ſpeciall matter, 
and ſhall maintain bis Action, fo as unto the Treſpaſſozs who are 
wzong Doers, the Law ſhall not make any conſtruction by wap of 
relation ab initio fo excuſe them, foz then the Law by a fiction and con⸗ 
ſiruction ſhould do w2ong to him who recovereth by the firſt Judgment : 
And foz the better appzehending of the Law on this point, it is to 
know, That when any man recovers any poſſeſſion oz ſeiſin of Land, 
in any Act:o!1 by erronzous Judgment, and afterwards the Judgment 
is reverſed as is {ad befoze, and upon that the Platntiffin the Writ of 
Erroz ſhall habe a Writ of Reſtitution, and that Writ recites the firff 
recovery, and the rcverſall of it in the Writ of Erroz, is, that the 
Plaintiff in the Writ of Erroz ſhall be reſtozed to his poſſeſſion and 
ſ-rfin, Una cum exitibus thereof from the time of the Judgment, &cc. 
Tibi præcipimus quod eundem A. ad plenariam ſeiſinam tenementorum 
prædict. cum pertinentiis fine dilatione reſtitui facias, & per ſacramen- 
tum proborum & legalium hominum de Com. ſao diligenter inquiras 
ad quantum exits & proficua tenementoxum illorum cum pertinentiis 
à tempore falſi Jadicu prædict. reddit. uſque ad Oct. Sanct. Mich. anno, &c. 
quo die judicium illud per præfat. Juſticiar. noſtros revocat. fuit, ſe 
attingunt, juxta verum valorem eorundem, ea dem exitus & proficua de 
terris & catallis prædict. B. in baliva tua fieri facias, & denarios inde 
præfato A. pro exit bus & proficuis tenementorum per eundem B. dicto 
medio rempore percept. ſine dilatione haberi facias: Et qualiter hoc præ- 
ceptum noſtrum fuerit execut. cor ſtare facias, &c. in Octab.&c. By which 
it appeareth, That the Plaintiff in the Writ of Erroz ſhall have reftt« 


tution againſt him who recovereth of all the mean Pzofits, without a- 


np regard by then taken; foz the Plaintiff in the Writ of Erroz can⸗ 
not have any remedy againſt any ſtranger, but onelp againſt him who 


ta party fo he Writ of Trroz, a'1d therefoze the wozds of the ſaid Writ 
command 
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comma the Sheriff to enquire of the Jſſues and P2ofics generally, 
berwen the neter fal and the Judgment, with all which be who reco- 
dets fall be charged, and as the Law chargeth him with all the mean 
pzofits, lo the Lato gives to him remedy notwithſtanding the Reverſal. 
all Treſpaſſozs in the interim, foz otherwiſe the Law ſyould 
make a ronfirugtion by relation te diſcþarge them who are wzong 
doers, and to charge him who recovers with the whole, who peradben⸗ 
ture Hath good right, and who entereth by the Judgment of che Law, 
which peradventure is reverſed foz want of fozm, oz negligence oz ig⸗ 
nozance of a Clatk. And therefoze as to that purpoſe the Judgment 
thall not be reverſed, ab initio» by a Fiction of Law, but as the truth 
was, the ſame ſtands in fozce until it was reverſed: and therefoze the 
plaintiff in the Wric of Error after the Keverſal ſhall habe an 
Acton of Treſpaſs foz a Treſpaſs mean, becauſe be fyall recover all 
the mean pzofits againſt him who recovered, noz he that recovereth after 
Hall be barred ot his Action of Treſpaſs foz a Treſpaſs mean, by reaſon 
that his recovery is reverſed, becauſe he ſhall anſwer foz all the mean 
P2blits to the Plaintiff in the Writ of Error: and therewith agreth 
Brian Chief Juffice, 4 H. 7. 12. a 

Note Reader, If you would underſtand the true ſence and Judgment 
ofthe Labs, it is nedful fo2 pou to know the true Entries of Judgments, 
and the Entries of all pꝛocedings in Law, and the manner and the 
matter of Writs of Execution of ſuch Judgments, Se Butler and Ba- 
kers Cafe, in the third part of my Reports, good matter concerning Re- 
tations, So as it was reſolved in the Caſe at Bar, Although that to 
ſome intent the Keverſal bath relatton, pet to bar the Wife of her Dow⸗ 
er by Fiction of Law, by the Fine with pzoclamations, and five years 
paſt after the death of her Husband, when in truth fye had not cauſe of 
Action, noz any right oz title ſo long as the Attainder ſtood in fozce , 
could be fo do wzong by a Fiction of Law, and to bar the Wife, who 
was a mer ſtranger, and who had not any means, to hav? any Relief 
until the Attalnder was reverſed. ; 

And as unto the other point or Dbjectton, that the Demandant on the 
Petition ought to have an Dffice found foz her, it was reſolved, that it 
needed not in this caſe, becauſe that the title of Dower ſtod with the 
Queens title, and affirmed it; otherwiſe if the title of the Demandant 
in the Petition had diſaffirmed the Queens title: alſo in this Caſe, 
the Q3een was not entituled by any Dffice that the Wife ſhould be dzi- 
ven to traverſe it, ac, foz then ſhe ought to have had an Dffice to find her 
title: But in Caſe of Dower, although that Dffice had ben found toz 
the Queen which doth not diſaffirm the title in Dower, in ſuch caſe the 
Wife ſhall have her Petition without Dffice, becauſe that Dower is 
favoured in Law, ſhe claiming but onelp foz term of lifz, and affirming 
— title of the Queen. - Se the Sadlers Caſe in the fourth part of mp 

eports. 5 

And the caſe which was put on the other ſide was utterlp denped 
by the Court, foz it was reſolved, That if a manſeiſed of Lands in 
Fe, taketh a Mife of eight pears of age, and alteneth his Lands, and 
afterwards the Wife attainetþ to the age of nine pears, and afterwards 
the Pusbard dyeth, that the Wife ſhall be endowed : Foz although at 
the time of the alienatton the Wife was not dowable, yet foz as much 
as the Marriage, and ſeiſin in Fe, was befoze the alienation, and the 
title of Dower is not conſummate until the death of her Pusband, ſo 
as now there was marriage, ſeiſin of Fe, age of nine pears _ 

| the 
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the Coverture, and the death of the Pugband, foz ſhat cauſe ſhe ſpall 
be endowed: Foz it is not requiſite chat the marriage, C;iſin and age 
concur together all at one time, but it is ſufficient i they happen Di 
ring the Covzrture : So if a man ſeiſed of Lands in F& take 8 Atte, 
and afterwards ſhe elopes from per Pusband, naw spe is barrable.' af 
ber Dower, if during the Elopement che Pusband ajtenetþ, aud: ofter 
the Mike is reconciled, the M fe ſhall be endowed : Soif a man bath 
iſſue by his Wife, and the iſſue dyetþ, and afterwards Land deſeend⸗ 
eth to the Mike, oz the Wife purchaſeth Lands in Fx, and dyetþ with- 
out any other tue, the Pusband (ra ine iſſue which he had befoze-rbe 
Deſcent oz purchale) ſyall be Tenant by the curtoſie, fox it is ſufficient 
if he habe iſſue, and that the wife, be ſef;ed during the Covertun; als 
though that tt be at ſeveral times. But if a man taketh an Alten to 
Mike, and afterwards be alieneth his Lands, and afterwords ſhe is 
made a Dentzen, ſhe ſhall not be endowed, foz ſhe was abſolutely diſ⸗ 
abled by the Law, and by her birth not capable of Power, but per ca: 
pacity and ability began onelp by her Mentzation; but in the other caſe 
there was not any fncapacity oz difability'in the perſon, but onelp a 
tempozary Bar, until ſuch-age oz reconcilement, which being accom- 
plithed the rempozary Bar cea:ech : As df'a man-.ſelfed of Lands in 
Fe, taketh a Wife, and afterwards the Wife is atzabated of Felony, 
and afterwards the Hus band alleneth, and afterwards the Wife is par- 
doned, and afterwards the Pusband dieth, the Mife ſpall be endaw- 
ed, foz by her birth ſhe was not uncapable, but was awfully by ber 
marriage and ſeiſin in F& entituled to have Power ;- and thecefoze 
when the impediment is removed, the ſhall beendow2pd; 


1 


VII. Trinit. 44 Eliz. In the Kings Bench. 
Sprat and Heals Caſe. 


Onn Sprat Libelled in the Spiritual Court againſt Walter Heal fog Tythes 
J ſubſtractton of Tythes, the Defendant in the Spiritual Court es 4 
pleaded, that he had divided the Tythes from the nine parts: and ben 6 
th: Plaintiff made addition to tþeLivel (in the nature ofa Replicrati- 
on) ſcil. That the Defendant divided che Tythes from the nine parts, 
quod prædict. the Plaintiffnon fatetur, ſed prorſus diffitetur 3 pet p2e- 
ſently after this pꝛetended diviſion in fraudem legis, he took and car- 
ried awap the ſam2 Tythes, and converted them to his own uſe; and 
the Plaintiffthereupon obtained ſentence in the Spiritual Court, and 
to r. cover the treble value accoꝛding to the Statute of 2 E. 6. cap. x3. 

And thercupon Heal made a ſurmiſe, that be had divided his Tatbes; 
and that the PlaintiFought to ſue in the Spiritual Court fox the double 
value, and at the Common Law foz the treue value: And it was ob: 
jected, That when the Dwner ofthe Coan divides them, then they are 
become Lay:Chattels, foz the taking of which an action lyeth at the 
Common Law: and th2refoze after ſeverance from the nine parts, the 
Parſon ſhall not ſue fog them in the Spiritual Court: But it was re- 
ſolved by the whole Court, That the ſaid diviſion oz ſeverance menti⸗ 
oned in the Libel, was not any diviſion oz feverante within the Sta⸗ 
tute of 2 E. 6. cap. 13. Foz the ſame Act pꝛobides, pat every of the 
Kings Subjects ſhall from hencefozth trulp and juſtlp without fraud 

oz 
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Extortion. 
Stat, 21 M. 8. 
cap. 5. 


02 guite, divide , ſet out, pteld, and pay all manner of other Pzidtall 


| Titbes in their pzoper Land, ſo as when pe divides them to the pur⸗ 


poſe to tarry them away, be doth nor divide them )uſtly and trulo 
without fraud oz gulle, but pere is fraud and guile, and no wap a juſt 
diviſion, and tþerefoze the ſame is out of the Statute, foz the makes 
of the Statute reſpect quo animo he divides tbem ( (cil..) with a mind 
and intention that the Parſon carry them away, as in right he ought,oz 
with a mind and intention that be þimſelf carry them away which be 
ought not, Q1ia fraus & dolus alicui prodeſſe, aut ſimplicitas alicai ob- 
eſſe non debet: And the ſame is Crimen Stellionatum, which we call 
fraudem rem & impoſteram: And where the wozds of the Statut 
are divided, ſer out, &c. their pzediall Tithes, 8c. And if any perſun 
carrieth away his Cozn and Pap, and his and their pzedlall Tirhes, 
e. And to make an evaſion out of theſe wozds, this Invention wag 
deblſed, the Dwner of the Cozn by Covin ſold bis Cozn befoze ſcve⸗ 
rance to another, who as Servant to the Ucnde reaped the Cozn, and 
carried awap the Co2n, without any ſeverance, pꝛetending that neither 
tbe Uende, becauſe he did not carry them away, noz the Uendoz be⸗ 


cauſe he had no p2operty in them, foz he did not carry away pts Coꝛn, 


oz his pzediall Tithes, ſbould be within that Statute : But it was re- 
ſolved, that the Uendoz ſhould be charged in that caſe with the penalty 
of the Statute, foz pe carrieth them away, and bis fraud and cown 
could not help bim oz avail bim. Se 8 E. 3. 290. A reall Action 
bzougbt by a man of Naligion by Colluſion, although that he bath right, 
pet he all not habe execution, 9 H. 6. 41. A recovery upon a good Ti⸗ 
tie by Colluſion, ſhall not abate the Writ, 33 H. 6. 5. A ſale in open 
Market by Covin ſhall not bind the pꝛopertp ofa ſtranger : But it was 
reſolved, That the Plaintiff could not cue in the Spirttuall Court fox 
the treble value, but foz the double value that he might. 


IX, Hill. 6 Jacobi, In the Common Pleas. 


Neale and Rowſes Caſe, 


La Niſi prius in London, befoze my ſelt this Term, the Caſe was 
this: Edward Neale infozmed upon the Statute of 211.8. cap. 5. 
which Plea begun Mich. 6 Jac. Rot. 103 1. àgainſt J:mes Rowſe Com- 
miffary and Dffictall within the Archdeaconrp of Huntington, within 
the Dioceſe of Lincoln, and having pzobat of Wills and Teſtaments , 
&c, within the ſame Archdeaconrp; And that Nicholas Neale, the 


third year of the Kaign of the Ring that now is, made his Teſtament 


and laſt. Will in wziting, and made the Plaintiff his Executoz, and 
died poſſeſſed of Goods andChatiels to the value of a bundzed and fifty 
pounds: The Defendant then Commiſſary and Dfficiall , &c. the 
twenty third of Febr. 1605. at the Pariſh of S. Mary Bow, Teltament. 
prædict. probavit, inſinuavit, regiſtravit & ſigillavit; ac per manus cujuſ- 
dam Thomæ Nicke tunc miniſtri ĩpſius Jacobi Rowſe in ea parte deputat. 
& authorizat. 14. $ 10 d. pro probatione, inſinuatione & regiltratione 
Teſtamenti przdi&. de eodem Ed wardo, &c. qui tam, &c. colore Officii 
ſui prædict. adtunc & ibidem extortive recepit, & habuit contra formam 
ſtatuti prædict. with this that the ſaid Edward, qui tam, & c. will add, 
That the wziting of the ſaid Teſtament accozding to the rate of a peny 
foz everp ten Lines of the ſaid Teſtament, evecy line thereof contain- 

ing 
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Cale, 

ing in length ten Inches, non attingebat, to the ſymme. of twelve 

ſyillings four pence, accozding to the fozm of the Statute afozeſaid, 

&c. Lhe Defendant pleaded Nibil debet, And at the Niſi ptius, the E⸗ 

bidence of two Witneſſes was, That the Plaintiffcauſcd the ſaid Te- 

flament which was in Paper, to be ingroſſed in Parehment; And pve 

Þlaintiff offered both to the ſatd Rowſe, the Dffictals to be P2z0bed, and 

be anſwered, That he would-pzove it, if bis as ſhall be paid to þim, 

And the Plaintiff asked him what were his Fs, and be wzote them 

in a paper, whtch amounted to fourteen ſhillings ten pence foz- the 

P2obat, Anſmuation , Regiſtring, and Scaling: And thereupen the 

Þlaintifflayed upon the Table twenty ſhillings, and deſired um to 

take as much as was due co þt.n, and all that was in the boule at the 

Dfficial ; But pe would receive nothing there, but appointed the 

Wlatntiff to come in Court, where he would receibe bis Fes, and. 

atcoꝛdinglp the Plaintiff came to him in Court, and pzaped to babe 

the ſaid Mill pꝛobrd; And the Defendant required the ſaid Nicke bis 

Winifter, to take or bim foz the pzobation, inünuation, regiſtring, and 

ſealing, fourten ſptilings ten pance, and thereupon be put the Seale 

of his Difice to the ſaid Parchment ingroſſed, which the Plaintiff 

baought with him, and which he delivered to the Detendant. And it 

was objected, That this Caſe was out of the ſaid Statute, foz thereby 

as to this purpoſe, it is pꝛobided, viz. And where the Gods of the ie: 

ſtatoz, &c. amount above the value of fozty pounds, That then the Bi⸗ 

cop, noz Dedinarp by him oz themſelves, nos any of his on their Ne. 

giſters, Scribes, Pzayſers, Summoners, Appaxatozg; oz gnyotþer 

their Piniſters, foz the pzobation, e ie CPPafhnt ofasp 

Teſtament 02 Teſtamens, 8c. foz the regiſtging , dealing, waiting». 

pzayſing, making of Inventozies, making Acquittances, Fines; o H- 


: * maren es 
cauſe to be taken of any perſon oz perſons, but only fibe thillings, and 
not above, whereofto the Biſhop, D2zdinary, 8c. fox bim and his Pint. 
fiers two ſhillings ſix pente, and not above, and two thrifings fir 


by the Councell of the Defendant, that the Dekendant did not take the 
fourteen ſhillings ten pence foz the pꝛobation, inſinuation, regiſtring, 


do it, a J | 

any Fe fu the cams; f the paetn un d. thing due 

Cauſes: - 5 64th 54 ft 8434 ef at A oÞ CEC Adele "4 
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and foz. the regiſtring, ſealing, witing,, Ahn of Innen- 
irn ( weiting) ern Mer” 


ries, Fines, giving ok Acauittances, Sc. 
expacily to this Cale. rf 54-000 


„„ A=#< ot * ” — — 12 
1 Ini? 82% 315 


. 2. The 


See the ſtatute 


— XY 


6 — — 4. n 2 


26 In the rene} PakT XIII. 
Pleas. 

2. The wozds are, D2 any thing concerning the ſame Pzobate, and 
when the Seal and-Pzobate is put to the Tranſcript, the lame without 
queſtion concerns the Pꝛobate, foz the Pꝛobate ts not put to any wi: 

ting but onely to that, therefoze the ſame concerns ide Þ2obate. 

9 a conſtruction ſhould make the Aa idle and vain, foꝛ it the 
D2dinary, Official, & e. might take as much as be pleaſeth foz the in- 
groſling done by his Pinifiers as a Fœ due to him, all the purview of 
the Statute which is penned ſo pꝛeciſely concerning perſons, ſcil. Vi- 
thops;Dzdinaries,and all perſons who have power to pzove Wiils and 
Teſtaments, Regiſters, Scribes, Summoners, Apparatozs, oz anp 
other the Piniſters, as foz the thing it (elf, ſcil. the pꝛobation, infinua» 
tion, appzobation, regiſtring, ſealing, waiting, pzayſing, makirg of 
Inventozies, Fines, gtving of Acquittances, oz any other thing con. 
cerning the ſame, ſþouldbe all in vain, by that evaſion of Tranccri: 
bing ofit, as well against the expzeſſe Letter of the Act as the inten» 
tion and moving of jt: Alſo the Statute ſaith five ſhillings, and not a- 
bove, ſo as the manner of pꝛecile penning of it excludes all nice evadt- 
ons: And the Act ought uo be expounded to ſuppꝛeſſ⸗ Extoztion, which 
is a great affliction, and impoveriſhing of the pon Subjects. 

4. As this Caſe is, he annexeth the Pꝛobate and Seal to rhe Tran: 
ſcript ingroſſed, which the Plaintiffbzought with him ard offered to 
the Defendant; ſo as the Caſe at Bar was without queſtion, Ard ge- 
nerally the D2dinary, Dfficial, &c. cannot exact os fake any Kc foz 
any thing which concerns the Pꝛobate of a Will oz Teſtament, but 
that which the Statute limits : And afterwards the Jury found foz the 
Wiaetatiff, and of fuch opinion was Walmeſley, Warberton, Daniel, 
and Foſter Jufifees , the next term in all things, But upon exception 
in Arreſt of Judgment ken not purſuing of the Act, in the Inkozmatt⸗ 
om, "Judgient ts not yer given, &c. * 


K. Hilar. Anno &. Jacobi Regis. In the 
121 Fe 0. 34.42 1 J ; 5 

1 Common Pleas, 
Ton wat in th Term, a Mneſiton was mobed to the Come, 


Aide to make . * | 3 
ine el. I VW which was wis: It Tehant ia Burgage ſhould pap Apde unto the 
ach n 2 King to make hts * Son Knitght, And the Point refis upon this, 


Knight, Ar he TenurTin Buryzags-bea Teizure in Socage 3 Foz by the anci- 
ent Common Lav. every Tenant iii/Anights- Serbice, and every 

Tenunt in Socage, was to giue te bis Lozd a reatonable Apde to make 

| his elveft Sm a Rnight, and toiaxey his elbeFDaughter, and that 
Lide F. N B. wagineertain at the Common Law, and alſo ineerfairi when the ſame 
82, ac. fhould be paid. Anis appeared Oni, Libr 9. cap. 8. (1.76, 
who wzote hrthe time ofHenry the ferent, Niki autem certuni ſtatu- 
tum &} de hu juſmodi dusiis dandis, vef eigendie, & c. ſunt alii prætetea 
of 27 H. 8, cap Caſa in quibus licet Dominis au ilia ſolvenda ſane” certa forma præſtti- 
10. of uſes in pta ab homibur Init ut fitins ſuus -e bares fiat miles, vel fi prithogeni- 
the Preamble, cm dem Aſia) marltüverit, tc. And in th? beginning of the Chapter, 
concerning it is called Rationabile Auxilium, becauſe that then it was not certain, 
Aidey, {make bug 20 be mederitted dy-reafort in reſpect of Circumftances : And by 
Knight, and to the\Wzeamble'6f ge te of Weſtmin. 1. An. 3 E. 1. cap. 39, 
marry the whew if [is aid, a befdxt® that time reafonable Apde to 
Daughter, make ones Son Knight, oz to marry his Daughter, was never put in 
TY | [ certain, 
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certain, noz when the ſame ought to be payd, noz.bow'much be taken; 
the ſaid Act put the ſaid two incectainties to a certainty, 1. That foz 
a whole Knights Fe there be taken but 20 s. and of 20 J. Lands 
holtenin Socage 20 s. andofmoze, moze, and of feſs, leſs; accozding 
ta the rate; by which the Ayd it ſelf was ſet certain. 2. That none 


might levy ſuch Ayd, to make bis ſon a Rnigbt, untill pis ſon be or 


the age of fifteen yzars ; noz to marry bs daughter, untill the be of the 
age of ſeben years. And Fleta, who wzote after the ſaid Act, calls them 
rationabilia auxilia ad filium nulitem faciendum, vel ad filiam: primoy 
genitam maritandum : And by the Statute of 25 E. 1. where it is p2o- 
vided, That no Taxes ſpali be taken but by common. conſent of the 
Realm, there is an exception of the ancient Ards, gc. which is to 
de intended of theſe Apds due unto the King by the ancient Common 
Law : But notwithſtanding the ſaid Act of Weſim. 1. it was doubted, 
whether the King, becauſe be is not expzefly named, were bound by it ; 
and therefoze in the twentit:th year of E. 3. the King took gn Apd of 
40 8. of every knights Fe foz to make the Black Pzince Knight, -and 
nothing then of Lands hplden in Socags; and ta rake awap all que- 
ſtion concerning the ſame, the ſame was confirmed to him in Pariia: 
ment: and afterwards, anno 25 E. 3. cap. 11. it iSenatted, That rea 
fonable Ayd to make the Kings eldeſt Son Rnight,, and to marrp bit 
- eldeſt Daughter, ſhall be demanded and levyed after the foam af the 
Statute made thereof, and not in other manner, that is to ſay, M ebe: 
xp F& holden of the King without Mean 20 8. and no moze, , am of 
ebery 20 J. Land holden of the King without Mean in Socage 208. 
and no maze. Now Lietlzton, lib. 2. cap. 10. fol. 36. b.. Birgage 
Tenure is, where an ancient Bozough is, of which the Ring is Lozd; 
and thoſe who have Tenements within the Boꝛougb., hold of the wing 
their Tene ments, that every Tenant foz his Tenement ought ta pap 
to the King a certain Went : and ſuch Tenure is but Lenure in aunage⸗ 
and all Socage Land ts .contributaryto Apd, and there foze Tenant in 
Burgage ſhall be contriþutaty to ii. %% A 16 
And it is tobe obſecbed, and ſoit appeareth in theRegiſter, fo, 1, & 24 
pat in a Writ of Righ!, if the Lands-02 -Tenzments: are polden be 
Anigpts ſervice, it is ſaid, Quas clamac enere de te per ſervitium unius 
feodi Militis: and if the Lands be holden in Socage, the Writ ig» 
Quas clamat tenere de te per liberum ſexvitium umus libræ cumini, &c. ſo 
as Hocage Tenure in all Writs is called Liberum ſervitium. And be 
the Writ of Apd, Fitz. N. B. 82. it is commanded to the Sheriff, 
Qiod juſte, &c. facias habere A. rationabile Auxilium de Militibus, 8 
luberis tenentibus ſais in Baliva tua, &c. ſo as the lame Writ makes 
a diſitnction of Knights ſervice by the name of Militibus, and ot So. 
cage by the name of Liberis tenentibus. And in the-Kegiſter,: ſobj 296. 
the Writ of Right foz a Youſe in London ( which ia þolden of ie ing 
in Burgage) is in thef: woꝛds, Rex; Majori, vel Cuſtodi & Vicecom. 
London: Præcipimus vobis quod fine dilatione teneatig G. de uno Mef+ 
ſnagio, &c. in London, quz clamat tenere de nobis per liberum fer uiti 
um, & c. which pꝛobes, That Tenure in Burgage Wa Tenure in Ha⸗ 
tage: But it appeareth by the Bons ot Ayowry. 26,4andi10:HeGirſa 
Ancient Demeſne 11. it was reſolbed hy all the Auſtires iv the Ba- 
chequer Chamber, That no Tenure ſpauld pay foz @ xeofonable Ad 
to marip the Daughter, og to a 
Knights ſervice, and Tenure by Socage; but not-Temtre dy Grand- 
ſerjeanty, noʒ no other: and 13 H. 4. 34, agres tothe Caſe of Grund- 
| | G 2 ſerjeanty x 
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ſerjeanty: and by the ſaid Bos it appeareth, that Tenure by Frank- 
almoign, and Tenure by Divine Service, ſþall not pay, foz they are 
nons of them: but Tenure in Burgage is a Tenure in Socage z and 
therefoze the ſaid Books pꝛobe, that ſuch a Tenure fall pay Apd. 
And I conceive, that Tenure by Perit-Serjeanty hall pay alſo Ayd: fox 
Litt. lib. 2. cap. $.-fa. 36. ſays, that ſuch a Tenure is but Socage in 
effect: but Fitz. N. B. $3. 2. avoucheth, 13 H. 4. 34. That Tenanc 
by Pctit-Serjeanty ſhall not pay Aid; but the Book onely extends te 
Grand-Serjeanty : If the Youſeg in a City oz Bozough are holden of 
the King in Burgage, and the King grant the Seignozies to one, and 
the City ox Bozotigh to another to hoid of him, thenthoſe Pouſes ali 
not de contributarp fo Aid, foz thep are not immediately polden of the 
ming, as is required by the Law. ] | 

And J conceive that he who holdeth a Kent of the Ring by Knights 
ſervice, oz in cage, ſhall pay Ard; foz the wozds of the Ac of 
Weſtm. 1. cap..35. are, From hencefozth''of a whole Knights Fe 
enely be taken a0 f. of 20 |. Land holden in Socage 20 5s. and the 
Peau is ſaid in du poſition of Law to hold the Land: and it is not rea- 
ſon that the Tenant by his Feoffment befoze the Statute ſhould pzeju- 
dice the Lozd of his benefit. - And although it was ſaid, that a Tenure 
in Socage, ts ſervitium Socæ, as Littleton faith, and the ſame cannot 
be to Pouſes: to that it was anſwered, That the M and upon 
whicþ-tho houſe is butlt, oz if the Pouſe falleth down, may be made 
aradle, and bf — And a Kent may be holden in Socage, and 
petit is not fubject to be plowed, but by a poſſibility after wozds eſcheat 
tothe Load- of che Land. dee Huntingtor, Polydor Virgil, and Hol- 
lifiſheds Chroniels, fol. 35. 15 H. 4. yd was lebyed by Hen. 7. 1. to 
marry Mawd his elbeft Daughter co the Emperor, viz. 3 I. of every 
Pido of Lond, ste. And ſe The Grand Cuſtomary of Normandy, cap. 
38. there is a Chapter of Apds, [whereof the firſt is, to make the eldeſt 
Son of pis Tad aAnight ; and the ſecond to marrp bis eldeſt Daugh- 
ter. And ſea Statute made in anno 19 H. 7. which beginneth thus, 
Item præfati Cumaidnes in Parliamento prædicto exiſtentes ex aſſenſu do- 
minorum Spiritual ium & Temporalium in dicto Parliamento ſimiliter eziſter. 
conceſſerunt prafato Regi quandam pecuniæ ſummam in loco duoram 
rationabilium auxitioram ſuæ Mi jeſtati de jure debit. tam ratione creati- 
onis nodiliſſimi filii ſui primogeniti bonæ memoriæ, Domini Arthuri 
— Principis Walliæ, quam ratiohe Mattimonii & traduct ionis nobi- 
liſſiũ principis Margeritæ filiz fiiz primogenit. quam etiam multiplica- 
re pro Reęni fa: perpetua pace & tranquillitate, 8c, certis viis & modis 
lend. cujus quidem concefſionis Tenor, &c. ſequitur in hæc verba: Fox 
as-mach as the _ Soberaign Lozd ts rightfully intituled to 
have two reaſonable A 


þath bozn great ard ineftimable charges foz the defence of ebe Kralm,6c; 
ting the peemiſſes; And if the ſame Ayds would be levyed, 
and had by reafon/of their Temes accozding to the ancient Laws of 
thoLand, i {810d be to them doubtful and uncertain, and great unqui- 
— —— and not knotoledge of their feveral Tenures, and 
their chargeable fo the ſame, habe made humble Petition unto 
is Bighneſs, gracioufty ta accept and take of them the fum of 40000. 

| | ag 
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as well in recompence and ſatisfaction of the ſaid two Apds, as foz the 
ſaid great and ineſtimable charges, &c. as is afeeſaid. The King, to 
eſcyew and avoyd the great veyarion, troubles and unquietneſs which 
to them ſhould have enſucd, if the ſaid Ayds were levyed after thean- 


cient Laws : and foz the good and acceptable ſervices of the Mobles orf 
this Kealm , and other bis faithful Subjects, in their own.perſons | 
and otherwiſe, done to his Gzace, and thereby ſuſtained manifold coſts. 
and charges, to his great honoz and pleaſu;e, doth pardsn the ſaid two 
Apds, and accepteth the offer afozeſaid: and thar the-pozeſt of: his - 
ſatd Commons ſhould not be contributary to the ſaid ſum of 40000 |. * 
bath pardoned 1coco |. parcel thereof, and doth accept of 30000 IJ. 
tn full ſatisfaction, gc. And that the Cities and Kozoughs; Lins 


and places, being in every Shire not by themſdlves:accomntavle in the 
Exchequer fo2 Fifcens andTenths, be cþargeable with rhe whirts, at. 
And ali Cities and Bozoughs, not contcibutary, ac. but accountabte by 
themſelvcs, oc · ſhall be chargeable by themſelves towards the payment 
of the ſaid 30000 l. with ſuch ſums as under the Act particularip ap⸗ 
pres”, 6c- And there under the Act appear the ſeveral Taxations of 
every ſeveral County, Ci. Bozeugb, ac. and that rhe City of Log» 
don is taxed to 618 J. 3 8. 3 d. the City of Naewichto 81. 68. 11 d. 
the City of Canterbury tu 53 l. 13 8. 3 d. ob. Norfatk 286 l. 68. 10 d. 


Suffolk 1214 l. 58. 4 d. ob. c. The ſum of ali the ſums then expꝛet· 


fed is 3 1648 l. whereof allowable foz Fxs and Wages of Cainmif: 
fioners and Collecto2s 65x J. 16s. 2 d. and.fo'remaineth 32006& 
4 5. and 10 d. Hate, that the Univerſities of Cambridge and Oxfoid, 
and the Colledg of Eaton be excepted. - WITT 13921 
Sc Rat. 30 H. 3. ex parte reman. Dom. Theſaur. in Scemino in 
auxilio nobis concefl, ad primogenitam filiam noſttam maritand. And 
note, that King Henry the third had Ayd granted tohigin Parliament 
ad Iſahellam ſo:orem ſuam Imperatori maritand. but fhat was of Bene⸗ 
bolence. ; | 
Rot.42 H. 3. ibid. 6. Monſtrat R. Johannes le Francois Baro de Scacqᷓrij. 
uod cum Dominus Rex non caperet niſi 20 8. de integro feodo nthels 
90 2uxilio ad primogenitam filiam ſuam maritand. Radols fil. Rad. fik, 
M. ch. injuſte exegit de eodem 30 8. ad primogenitam filiem ſuam maris 
tand. pro duabus partibus unius feodi militis, & avetia Tus cepit, & ea 
detineft. Et ideo mandatum eſt Vie. Com. Bedd. & Buck. quod vetire 
faciant, &c. predict. R. ad reſpondendum greed br de predichtranſ 
greſſione, &c pradict. averio;&c. Sos it apprareth'by this, that os 
held, that the Statute of Weſtm. 1. ofoaefaid'way but a confirmation 


of the Common Law, and that the Bing allo ought fot to terre mz 


but that was doubted, 


Ibid, in Regno 2 E. 1. | ad. militi ( which is 
meant of Rnigþt of ide Kings Von) in the ti 12745 


| Sg 
the tyfrd 
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# 


B2co2d. BY % ent 
Ibio. 30 E. 1. Rex dilectis & fd-hbas, Vic. Kmic,'8& Rico, de R. 
ſalutem, 
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2 foz the marriage of Blanch ht Rings eldeſt Daughter, out of the Man⸗ 
Tenure. noz of Wragby-in the County of Lincoln: The like M. Rot. 5 H. 4. 
1 7 Lincoln. and Roc. 34. Lincoln. and Rot. 35. NEincoln. and 1:. 


ON | + | $3 Ui} 
Kl. Bill, 6 Jacobi Regis. Prohibitions. 

bi re being Aſhwedneſday, the dag of February, 
Accs. A great Complaint was made by the Pzefldent of York 
unto the King, That the Judges of the Common Law had, in contempt 
of the Command of the Ring the laſt Term, granted ſixty oz fifty 
Pasbibitions at the leaſt out of the Common-Þleas to the Pz.ſident 


Snell and Huer, and another in an. Infozmation.of a Riojous Reſcue 
ferred be the Attozny General againſt Chriſtopher 
of one William atſon out of the Cuſtody of the Deputp of one of the 


Parr XIII. Frohibiti-) 
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——— 


ſaid Infozmotion he had concetved great diſpleaſure: againſt the Judges 
of the Common Pleas, and chiefly againſt me; To which 1 (having 
the Copy of the Complaint ſent to me by the LoD Treaſurer the Sab- 
bath dap befoz2) anſwered in this manner, That had, with as much 
- bzevity as the time would permit, made ſearch in the Dffices.of the 
Preignothories of the Common Pleas ;. and as to the ſaidCaſes b:twen 
Beli and Thawptes, ——— and — 95 ſuch could be fim : but 
my intent was not to take advantage ofa Piſpziſal : and the trut 
that the ür th dap of February the Court of Common Pleas — 
Pꝛobibition to the Pzeſident and Councel of Vork, betwart Lock 
Plaintiff, and Bell and others Dofendants : und that wan, a Replevin 
in Engliſh was granted by the ſaid Peeſident and Councel, which: 3 
affirmed was utterly againſt Law: Foz at the Comman Law no Re- 
plevin ought to be made, but by D2iginal Writ directed: to the Sheriff. 
And the Statute of Marlbridge cap. 21. and Weſt. x. cap. 17. bath 
guthoatzed the Sheriff upon ]8Blaint made to him. tomakea Reptewn 3 
and all that appearsth bythe ſaid Statutes, and by the Buks of 23 E. 
3. 21. $ E'iz. Dyer 245. And the Ring neither by his Mftructious had 
made the Pꝛeſident and Councel Sheriffs, noz cauld grant to them 
power to make a Replevin againſt th? Law , nos againſt the ſaid Ats 
of Paritament ; but the ſame ought to be made by the Speriff. Am 
all that was affirmed by the Lozd Chancelioz foz very good Law : Mnd 
I lap, that it migpt well be that we hana granted other ÞP2obibittons in 
other Cales of Engliſh Replevins. Another Þ2abtbition à confeſſe we 
have granted between Sir Bethe! Knight, now Sheriff of the Camp of 
York, as Executoz to-one Stephenſon, who had made him and another 
his Executozs, and pzeferred an Engliſh Bill againſt Chambers, any 
divers others in the nature of an Action upon the Cate, upon a Trovee 
and Converſion in the life of the Tefiatoz of gods and Chattels, ta tha 
value of 1000 |. and becauſz the other Executoʒ would not jopn with 
him, although he was named in the Bill, he had not ang remedp at 
the Common Law, be pzayed remedy there in Equity: and I ſay, 
that the J2efident and Councel have not any authozitp to pzoced. in 
that Caſe, foz divers cauſes. e | 
1. Becauſe there is an expꝛeſſe limitation in their Commiſſion, that 
they ſhall not hold plea batwern party and party, ec. unleſs both parties, 
67 one of them, tanta paupertate ſunt gravan, that they cannot ſue at 
we Common Law: and in that Cate the Plaintiff was a Ruight, and 
Sheriff, and a man ok greatability, 

2. By that Suit the King was deceived of his Fine, foz be onght 
to have had 200 |. Fine, becauſe that the damages amounted to 4000 l. 
and that was one of the cauſes that the Sheriff began his Suit there, 
and not at the Common Law: another cauſe was, that their Decres 
which the take upon them are final and-untontrontable, either byEr-: 
yo2, 02 any other remedy. And yet the Dzeſident is x Nodle:man, but 
not leatned in the Law 3 and thole which are of the Councel there, al- 
though that thep have the tountenancedt Law, pet they are not tearn- 
Win the Law ; andnevertbeleſs fheytakeupen them finail and: ww 
controufable Decres in matters of: geeaf impastance: Fog if they 
may benp Kelicf to any at their pleaſure without controutment, (0 
they map do tt by their fiat Decræs without Erroz» Appeal, os other 
remedy: which is not fo in fhe Kings Courts where there are five 
Judges; foz they can deny Juſtice to none who yath Wight, nos givs 


arty Judgment, but the fame is controutable by a Writ of * 


wy 
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And if we ſhall not grant Pzobibittons in Caſes where they hold Plea 
without authozity;then the Subjects ſhall be wzongfully oppzeſſed with: 
out Law, and we dented to do them Juſtice: And their ignozance in 
the Law appeared by their allowance of that Suit, ſcil. That the 
one Executoꝛ had no remedy by the Common Law, becauſe the other 
would not joyn in ſuit with him at the Common Law: whereas everp 
one learned in the Law knoweth, that ſummons and ſeverance lyeth in 
any Suit bzought as Executozs : and this alſs in that particular Caſe 
was affirmed by the LozdChancelloz ; and he much inveighed againſt 
Actions bzought there upon Trover and Converſion, andſaid, that they 
could not be found in our ancient Books. | 

Another Pzopibitton I confeſſe we have granted, between theL. Whar- 
ton, who by Engliſh Bill ſued befoze the Councel, Banks; Buttermere, 
and otpers, fozfiſping in his ſeveral Fiſhings in Datwent in the Countp 
of C. inthenature of an Action of Treſpaſſe at the Common Law, to 
his damage of 200 J. And foz the cauſes next befoze recited, and be⸗ 
cauſe the ſame was merly' determinable at the Common Law, we 
granted a Pꝛohibitlon, and that alſo was allowed by the Loꝛd Chancel⸗ 

loz And as to the Caſe of Jafozmation upon the Kiotous Reſcous, 3 
baving fozgotten to ſpeak to that, the Bing himtelf asked what the 
Cate was? to whom J anſwered, that the Caſe was, That one exhi- 
bited a Bill there in the nature ofan Action of Debt, upon. a Mutuatus 
againſt Watſon, who upon his Dath affirmed, that he had ſatisfied the 
Plaintiff, and that be owed bim nothing, and pet becauſe the Defen- 
dant did not deny the Debt, the Councel decred the:fame againſt him, 
aud upon that Decre the Purſuivant was ſent-to arreſt the ſaid Wat- 
ſon, who arreſted him, upon which the Keſcous was made: and becauſe 
that tbe Suit was. in the nature of an Action ot Debt upon a Mutuatus 
at the Common Law, and the Defendant at the Common Law migbt 

habe waged bis Law, of which the Defendant ought not to be barrd 

by that Engltch Bill, quia beneficium juris nemini eſt auferendum: the 

Þ20htbition was granted; and that was affirmed alſo by the 1025 
Cpancelloa: wbereipon J concluded, that if the pꝛincipal cauſe doth 
not belong unto them, all their pꝛocerdings was coram non Judice, and 
then no reſcous could be done = but the Lozd Chancelloz fatd, that 
though the ſame.cannot be a Nelcous, pet it was a Kiot,which might be 
punifyed there : which Jdenied, unlefſe it were by courſe of Law by 
fozce ofa Commiſſion of Oyer and Terminer, and not by an Engliſh 
Bhil : but to gibe the King full ſatisfaction in that point, the truth is, 
ſhe ſaid Caſe was debated in Court, and the Court inclined to grant 
a Wzohibitlon in the ſatd caſe ; but the ſame was ſtayed to be better ad⸗ 
pe upon, ſo as no Pꝛohibition was ever under Seal in the ſaid 

o. [iN 80 #5 > RP "3 7 ; 

Al A confeſſe, that we havegranted divers Pꝛobibitions to tap 
Suits there by Engliſh Bill upon penal Statutes: foz the manner ot 
pzoſecuttbn, as well taz the Action, P2ocels, ac. as fa the Count, is to 
bepuecued, and carmot be altered; and therefoze without queſiton the 
Councel in ſuch caſes cannothold ea, which was alſo affixmed by the 
Lved Thentellez. And J lud, that it: was reſolvedin the Reign: of 
Mueen-Eliz, in Parots Cat, and now tately in the Caſe of the Paefi- 
dent and Conncel of Wales, hat no Cotirtof Equity can be erected 
at this day witbont Ack of Parliament, fz the reaſons and cauſes in the 
Kepozt of the faid Caſe of Prot. SITES 209. an! 
And the King was well fatigfied with theſe reaſons and cauſes of 

| our 
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our pꝛoceedings, who of his Gzace gave me his Koyall band, and 3 
departed from thence in bis favour, And the ſurmiſe of the Rumber, 3 
and that the Pzohibition in the ſald Cale in the Jnfozmation was deni- £4 

cd in the Kings Beach, was utterly denied: foz the ſame was moved 4 
when two Judges were in Court, who gabe not any opinion therein, 
but required Serjeant Hutton who mobed it, to move the ſame again 


when the Court was full, &c: 
XII. Paſch, 7 Jacobi Regis. ; 


* 


Die, that his Term a Queſtlon was moved at Serjeants- Inn: 
ho by the Common Law ought to repair the Bzidges, common 

Kivers, and Sewers, and the Pigh-wates, and by what means they 
ſhall be compelled to tt; and firſt ofthe Bzidges : And as to them it is 
to be known, That of common Kight all the Country ſhall be charged 
to the K:paratton of a Bzfdge, and therewith agreth 10 E. 3. 28. b. 
That a Bzidge ſpall be levied by the whole Country,' becauſe it is a 
commo:1 Eaſement foz the whole Country, and as to that Point, the 
Statute of 22 H. 8. cap. 5. was but an affirmance of the Common 
Law: And this is true, when no other is bound by the Law to repair 
it, but be who bath the Toll of the men oz Catteil which paſs over # 
Bꝛidge o2 Cauſep, ought to repair the ſame, foz he bath the Toll ts 
that purpoſe, Et qui ſentit commodum ſentire debet & onus: and there: 
with agres 14 E. 3. Barr.276. Alſo a man map be bounden to: repairg. 
B2idg?, ratione Tenurz of certain Land, But a particular perſon can- 
not be bound by pꝛeſcription, ſcil. That he and all pis Anceſiozs have © 
repaired the Bꝛidge, if it be not in reſpec of the Tenure of þis Land, 
taking of Toll, oz other p2ofit ; foz the Act of the Anc2ſtoz cannot 
charge the Heir without pzofit. But an Abbot oz other Cozpozation 
who hath a lawfull being may be charged, ſcil. That be and his Pae- 
deceſſoʒs time out ot mind, &c. habe repaired the Bzidge 3 Foz the Ab⸗ 
bot and Cov:nt map bind their SucceTozs, vide 21 F. 4. 28. 27 E. 3.8. 
22 Aſſ. 8. 5 H. 7. 3. And if an Abbot and his Pzedeceſſozs time out 
uf mind hav? repalted a Bzidgs of Almes, they ſhall be compelled to re⸗ 
pair tt; and therewith agreth 10 E. 3. 28. So it is of a Pigb⸗wap of 
common Right, all rþe Country ougvt foz to repair it, becauſe that 
the Country have th?ir eaſe and paſſage by it, wþich ſtands with the 
reaſon of the Ca'e of the Bꝛidge, but yet'fome map be particularly boun⸗ 
den to repair it as ts afozeſatd. Me who hath the Land adiopning, 
ought of com non Kight without pꝛeſeriptton to ſcour and cleanſe the 
Dirches, next to the wap to bis Land: and therewith agreth the Book 
of 8 H. 7. 5. But he who bath Land adjoyning without pzeſcription, is 
not bou'ld fo repair the way. So of a common River, of common Right 
all who have ea e and paſſuge by it, ought to cleanſe and ſcour it; Foz 
a common Miver is as a common Street, as it is ſaid in 22 Aſſ. and 37 
Af. 10. But he who hath Land adjeyning ta the River is not bounden 
to cleanſe the Riber, unleſs be bath che b.nefit ok it, ſcil. a Toll, oz a 


F.ſhing, oz other p2ofit. S 37 Aſſ. p. 10. 
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K tbe great Caſe in the Star-Chamber , of a Fozgery, betwen 
I Sir William Read Plaintiff, and Roger Booth, and Cutbert Booth, 
and others Defendants : the Caſe was this; 

The ſaid Roger Booth 38 Eliz. was convicted in that Court of the 
publication of a Writing under Seal, fozged in the name of Sir Tho- 
mas Greſham, of a Kent-cbarge of a hundzed pounds, out of all his Lands 
and Tenements, to one Markham foz ninety nine years, bearing date 
we one and twentleth rear of Mun Elizabeth; the ſaid Roger know- 
ing it to be fozged. And afterwards the ſaid Sir William Reade exhibl- 
ted the ſaid Bill againſt the ſaid Boothes, and others, foz fozging of 
another wziting under Seal bearing date the twentieth of Eliz, in the 
name of the ſaid Sir Thomas Greſham, purpozting a Ded of Feoſf- 
ment of all vis Lands ( except certain) to Str Rowland Heyward and 
Edward Hoogon and their Heirs, ta certain uſes, which was in eff. 
fo the uſe of Markham the younger and his Peirs: And foz the publica- 
tion of the (ſaid Writing, knowing the ſame to be fozged, was the Bill 
exhibited. And now upon the bearing of the Cauſe in the Star · Cham 
ber this Term, theſe doubs were moved upon the Statute of 3 Eliz. 
1. A one who ts convicted of publication of a Ded of Feoffment oz 
Rent:charge, knowing the ſame to be fozged , again at another day 
forge another Deed of Feoffment, o2 RKent:Charge, if he be within the 
eaſe of Felony within the ſaid Act, ( which doubt ariſeth upon theſe 
wozds ( eftſoons) committed again anp of the ſaid Dffences ) And 

it was objected, that be ought to commit again the ſame na⸗ 
ture of Dffence, ſcil. Jf he were convicted of Fozgerp he ought to forge 
again, and not onely publiſh, knowing, 8c. And if firſt he were conv: 
ted ot publiſhing, knowing, & c. be ought to offend again in publication, 


 Uknowing, & c. and not in Fozgerp, foz ( eftſoons) which ts (iterum) 


implyeth that it ought to be of the ſame nature of Dffence. The ſecond 
doubt was, Ata man committed two Fozgeries, the one in 37 of Eliz. 
und the other in 38. and be is firſt convicted of the laſt, if he may be 
now impeached foz the ſirſt. The third doubt was, when Roger Booth 
was convicted in 38 Eliz. and atterwards is charged with a new Fozge: 
ry in 37 Eliz. If the Mitneſſes pzoving in truth that it was fozged af: 
ter the firſt conviction, if the Sta- Chamber hath Jurisdiction of it. The 
lafi doubt was, when Cutbert Booth who never was convicted of Foz⸗ 
gerp befaze, if in truth the Fozgery was done, and ſo pzovedin 38 E- 
bz. if he might be convicted upon this Bill, becauſe that the Fozgerp 
rs #lledged befoze that it was dene. As to the firſt and ſecond doubts, 
it was reſelbed de the two cþfef Juſtices and the chief Baron, that if 
any aue be convicted of Fozgery oʒ publication of any Writing concer- 
ning Freehold, &c. within the firft Bzanch 3 oz concerning Intereſt oz 
Term foz pears, 8c. within the ſecond Bzanch, and be convicted, if af- 
terwards he offend either againft the firſt Bzanch oz ſecond, that the 
ſame is Felony: As if he Fozgeth a Writing concerning intereſt foz 
rears within the ſecond bzanch, and be convicted, and afterwards he 
fozgeth a Tharter of Feoffm:nt within the firſt bzanch, oz + _— 

af 
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that that is Felony, and that by expzeſſe wozds of the Act : That if a⸗ 
ny perſon oꝛ perſons being hereafter convicted oz condemned of any of 
the ſaid Dffences, ( which wozds, any of the ſaid Dffences, extend to 
all the Dffences mentioned befoze, either in the firſt baanch, oz in the 
ſecond bzanch) by any the wales oz means above limited, ſhall after 
any ſuch conviction oz condemnation, eftſons commit oz perpetrate 
any of the ſaid Dffences, in fozm afozeſatd, which wozds, Any of rhe 
ſaid Offences, &c. do extend to the nature of all the Dffences mention: 
ed in the firſt and ſecond Bzanches : But if one fozge a Writing in 
37. of Eliz. and afterwards he fozge another in 38. of Eliz. pet it is not 
Felony, although that be fozgeth many Writings one akter the other, 
foz by the expꝛeſſe wozds ofthe Act, it is not Felony. The Fozgery,&c. 
which ts Felony by the Act, ought to be after conviction oz condemna⸗ 
tion of a fozmer Writing. As to the third doubt, it was reſolved, That 
the allegation of the time by the laintiffin the Bill, ſhall not alter the 
Dffence, but ſhall give unto the Court Jurtsdiction : but if it appear- 
eth to the Court, that the Fozgery oz Publication was after the Sen- 
tence, then the Court ſhall ſurceaſe. As to the laſt Point, it was re- 
ſolved, that the time of the Fozgerp is not materiall, be it befoze oz 
after the Dffence in truth committed, tk it be committed befozz the ex: 
btbiting of the Bill; but if the date of the Writing ſuppoſed to be foz- 
ged, had ben miſtaken, there the Defendant could not be condzmned 
of a Ded of another date, foz that is not the Dffence complained of in 
the Bill, of which the Court can give Sentence. 


XIV. Paſch, 7 Jacobi Regis. 
The Caſe of Sewers. 


TY Caſe was, That there was a Cawley, oz Pill-ſtank of Stone 
in the Kiver of Dee and City of Cheſter, which Cawſey befoze the 
Kaign of king Edward the firſt, was erected koz the neceſſarp mainte- 
nance of certatn Pills, ſome of the Kings, and others of the Subjects 
at the end of the ſaid Cauſey: and not a certain Decre was made by 
certain Commiſſioners of Sewers, foz a beach to be made by ten Poles 
in length in the ſaid Cawley, which Cawſep as it was admitted by 
both parties was erected befoze the Raign of Ring Edward the firſt, 
and ſo bath continued untill this day without any exaltation oz tnþan-» 
ſing: and if by any Decre of the Commiſſioners by fozce of any Sta- 
tute, any bzeach map be made in that Cawley, was the Queſtton. 
And it was referred by the Letters of the Lozds of the Pzibp Councell, 
to the two chief Juſtices, and the chief Baron; and upon hearing of 
Councell learned at divers daies, and god conſideration had in the 
time of the laſt Uacation, ofall the Statutes concerning Sewers, and 
upon conference had among themſelves, it was reſolved as followeth. 
1. Whereas it is pzovided by the Statute of Magna Charta, cap. 23. 
Quod omnes Kidelli deponantur de cztero per Thameſiam, & Medewer- 
am & per totam Angl. niſi per Coſteram Maris. Jt was reſolved, That 
that Stat. extended only to Kidells, ſc. open Wears foz taking of ich; 
but the firſt Statute which extended to pulling down, oz abating of any 
Mills, Pill⸗ſtankes, and Cauſeys, was the Statute of 25 E. 3. cap. 4. 
which Act appointed ſuch only to be thzown down oz abated, which 
were levied oz erected in the Kaign of 55 Edward the firſt, 02 * 
2 ut 


— 


The Caſe of 5 ParT XIII. 


Sewers, 
But by the Statute made Ao. I H.4. cap. 12. upon complaint in Parlt- 
ament of the great damages which have riſen by the outrageeus mhban: 
ng of Mills, Pill-ſtanks, and other tapedimenis made and erecaed 
befoze the Naign of Bing Edward the firſt : Type ſaid old hills and 
Mill⸗ſtanks were appointed by Act then made to be ſurveyed, and lucy 
a3 were found to be much inhanled to be coʒrected and amended 3 faving 
alwaies reaſonable ſubitance of ſuch Wills, Mil-ſtani:s, Wears, &c. 
ſo in old time made and levied: None of which Aas extended to the 
Caſe in queſiionz Foz that Cawſep was erected befoze the Raign of 
Edward the firſt, and never exalted oz inhanſed after the errection of it: 
And the Statute of 12 H. 4. cap.7. doth confirm all the ſaid Aus; and 
by them the generaltty of the Act of Magna Charta is reſtrained, as by 
the (ard Acts appeareth. And by the ſtatuie of 23 H. 8. cap. 5. Mone of 
the ſaid Aas as to the Caſe in queſtion is repealed 3 foz firſt, the ſame 
Act appoints the manner, fozm, tenoz, and effect of the Commiſſion of 
Sewers, by which power is given to the Commiſſtoners to ſurvep 
Walls, &c. Fences, Cawſeps, &c. Mills, &c. and then to cozrect, re⸗ 
patr, amend, pull down oz overthzow, oz refo2m, as cauſe requireth, 
actcozding to their wiſdomes and diſcretions; and therein as well to 
dzdaln and do after the fozm, tenoz, and effect of all and ſingular the 
Statuirs and Þ2dinarces made befoze the firſt of March, in the twen⸗ 
ty third year of Henry the eighth, as alſo to inquire by the Dathes of ho: 
neſt and lawfull men, & c. th2ough whoſe default the ſatd hurts and da⸗ 
mages have happen: d, &c. By which it appeareth, That the diſcretion 
of the Commiſſioners was limited, ſcil. to pzoce&d accozding co the ſta⸗ 
tutes and D2dinances befqze made, 8:c- Anb alſo ro refozm, repair, and 
amend theLſaib Malls, sc. by fozce of that wozd (ſaid) hath relation to 
the pzecebent purview of the Act, & e. And further to refoem, pꝛoſtrate 


and overthzow all ſuch Mills, &c. and other impediments and annoy- 


ances (afozeſaid) as ſhall be found by Inqutſitton, oz by pour ſurvey 
and diſcretion to be exceſſive, i. e. hurifull } which wozd ( afozecatd ) 
refers that clauſe aiſo to the pꝛecedent purbiew , ſcil. ſuch impedi⸗ 
ments and annoyances as ar? againſt the Statutes and D2dinanc:s be⸗ 
foze made. Alſo it is further pzovidea by the ſame Act, That all and 
eb-:ryStatute, Act, and D2dinance heretofoze made concerning the 
Pꝛemiſſes oz any of them, not being contrarp to this pzeſert Act, no2 
beretofoze repealed, hall from henceforih ſtand and be good and effe⸗ 
>yallfoz ever. But the ſaidActs of 25 E. 3. and 1 H. 4. are not con: 
trary to any clauſe of that Act, noz were repealed befoze : And alwaies 
ſuch conſtructor cught to be made, that one part of the Act map agree 
with another, and all to ſtand together: and if they had intended a re⸗ 
peal of the ſaid fozmer Ads, they would not habe repealed them by cuch 
generall and doubtfull wozds, when they concerned the Jnheritances 
of many Subjeas : and accozding to this reſolution we certified the 
Loꝛds of the Councell, that the ſaid Statutes of 25 E. 3. and 1. ofH.4. 
remained pet in fozce; and that the Authozfty gtben by the Commil⸗ 
fion of Sewers, did not extend to Pills, Pill⸗ſtanks, Cawſeps, vc. 
errected befoze the Kargn of King Ed. 1. unleſs that they have been in⸗ 
banſ?d and exalted above their fozmer beight, and thereby made moze 
p2ejudiciall, &c. In which caſe thep are not fo be oberthzown oz ſub⸗ 
verted, but to be refoꝛmed by abating the erc:M: and inbaunſment only. 
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XIV, The Caſe De Modo Decimandi, and of Pro. 
hibitions, debared before the Kings Majeſty. 


RA Archbiſhop of Canterbury, accompanyed with the Biſhop 
of London, the Biſhop of Bathe and Wells, the Biſhop of Roche- 
(ter, and divers Doctozs of the Civil and Canon Law, as Dz. Dunn, 
Judge of the Arches, Da. Bennet Judge of the Prerogative. Dz. James, 
Da. Martin, and divers other Doctozs of the Civil and Canon Law 
came attending upon them to the King to Whitehall the Thurſbap, Fri⸗ 
day, and Saturday after Eaſter-Term, inthe Councell-Chamber z where 
the Thief Juſtice, and J mp (elf, Daniel Judg of the Common-Pleas, 
and Williams Judg of the Kings-Bench, by the command of the King 
attended alſo : where the King being aſſiſted with his Pzivp Councel, 
all ſitting at the Councel Table, ſpake as a moſt gracious, god, and 
excellent Soveraign, to this eff:ct : As J would not ſuffer any novel⸗ 
ty oz Jnnobations in my Courts of Juſtice Eccleſiaſtical and Tem- 

pozal; ſo J will not have anp of the Laws, which have had judictal 
allowances in the times of the Kings of England befoze me, to be foz- 
gotten, but to be put in execution. And foz as much as upon the cons 
tentions between the Eccleſiaſtical and Tempozal Courts great trouble, 
inconbenience and loſs may ariſe to the ſubjects of both parts, namely 
when the controverſie ariſeth upon the Juriſdiction of my Courts of oz: 
dinary Juſticez and becauſe J am the head of Juſtice rmmediatelp 
under God, and knowing what hurt map grow to my Subjects of both 
ſides, when no pztvate caſe, but when the Jurisdictions of my Courts 
are dzawn in queſtion, which in effect concerneth all my Subjects, A 
thought that it ſtood with the Dffice of a King, which God hath com- 
mitted to me, to hear the controverſies betwen the Biſhops and other 
of bis Clergy, and the Judges of the Laws of England, and to take 
Der, that foz the good and quiet of his Subjects, that the one do not 
encroach upon the other, but that every of them hold themſelves with⸗ 
in their natural and local jurisdiction, without encroachment oz uſur⸗ 
pation the one upon the other. And he (aid, that the onelp queſtion 
then to be diſputed was, If a Warſon, oz a Uicar ofa Pariſy, ſuerh one 
of his Pariſh in the Spiritual Court foz Tythes in kind, oz Lay-fe, 
and the Defendent alledgeth a cuſtom oz pzeſcription, De modo Deci- 
mandi, ik that cuſtom oz pzeſcription, De modo Decimandi , ſhall be 
tryed and determined befoze the Judg Eccleſiaſtical where the Sult is 
begun; oz a P2ohibition lyeth, to trp the ſame by the common Law. 


And the King directed, that we who were Judges ſhould declare the 
reaſons and cauſes of our pzocedings, and that he would hear the au⸗ 
thozities in the Law which we had to warrant our pꝛocædings in 
granting of P2ohibition in caſes of Modo Decimandi. But the Arch: 
b ſhop of Canterbury kneled befoze the King, and deſired him, that be 
would hear him and others who are pꝛovided to ſpeak in the caſe foz the 
god of the Church of England : and the Archbiſhop himſelf inveigp⸗ 
ed much againft two things: 1. That a Modus Decimandi fyould be 


tryed 
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tryed by a Jury, becauſe that tbev themſelves claim moze oz leſg modum 
Decimandi ; ſo as in eff: thzp were Tryozs in their own cauſe, oz in 
the like caſes. 2. Pe inve:ghed much the pꝛecipate and haſty Tryals 
by Juries: and after him Doctoz Benner, Judg of the Prerogative 
Court, made a large Invectton againſt Pzohibitions in Cauſis Eccleſi- 
aſticis : and that both Jurisdictions as well Eccleſiaſtical as Tempozal 
were derived from the King ; and all that which he ſpake out of the 
Book which Mz. Ridley hath lately publiſhed, J omit as impertinent: 
and he made five Keaſons, why they ſhould try Modum Decimandi. 

And the firſt and pzincipal Kealon was out of the Regiſter, fo. 58. 
quia non eſt conſonans rationi, quod cognitio acceſſarii in Curia Chriſti- 
anitatis impediatur ubi cognitio Cauſz principalis ad forum Eccleſiaſti- 
cum noſcitur pertinere. And the pꝛincipal cauſe is Kight of Tythes, 
and the lea of Modo Decimandi ſounds in ſatisfaction of Tytbes ; 
and therefoze the Conuſance of the oziginal cauſe, (ſcil.) the Right 
of Tythes appertaining to them, the Conuſance of the bar of Tytpes, 
which he ſaid was but the acceſſary, and as it were dependant upon it, 
appertained alſo to them. And whereas it is ſaid in the Biſhop of 
Wincheſters Caf:, in the ſecond part of my Reports, and 8 E. 4. 14. 
that they would not accept of any Plea in diſcharge of Tythes in the 
Spiritual Court, he ſaid, that they would allow ſuch Pleas in the 
Spiritual Court, and commonly had allowed them; and thercfoze he 
ſaid, that that was the Myſterp of iniquity founded upon a falſe and 
keigned foundation, and humbly deſired the refozmation of that Erroz, 
foz they would allow Modum Decimandi being dulp pzoved befoze 
them. 

2. There was great inconveniencp, that Lap-men ſhould be Trpers 
of their own Cuſtoms, if a Modus Decimandi ſhould be tryed by Ju: 
rozs; foz they ſhall be upon the matter Jurozs in their own cauſe. 

3. That the cuſtom De modo Decimandi is of Eccleſtaſtical JuriC: 
diction and Conuſance, foz it is a manner of Tything, and all manner 
of Tything belongs to Eccleſiaſtical Jurisdictton: and therefoze be 
ſaid, that the Judges, in their Anſwer to certatn Dbjections made by 
the Archbiſhop of Canterbury, have confeſſed, that ſuit map be had in 
Sptritual Courts pro modo Decimandi; and therefoze the ſame is of 
Eccleſiaſtical Conuſance; and by conſequence it ſpall be tryed b>foze 
the Eccleſiaſtical Judges: foz if the Kight of Tythes be of Eccleſiaſti⸗ 
cal Conuſance, and the ſatisfaction alſo foʒ them of theſame Jurisdiat- 
on, the ſame ſhall be tryed in the Eccleſiaſtical Court. 

4. Jn the Pzohibitions of Modus Decimandi averment is taken, 
That although the Plantiffin the Pzohibition offereth to pzove Mo- 
dum Decimand!, the Eccleſiaſtical Court doth refuſe to allow of ic, 
which was confeſſed to be a good cauſe of Pzohibition : But be ſaid, 
they would allow the Plea De Modo Decimandi in the Spiritual Court, 
and therefoze ceſſante cauſa ceſſabit & effectus, andno Pzohibitton ſhall 
lie in the Caſe. 

5. Pe ſaid, that he can ſhew many conſultations granted in the 
cauſe De modo Decimandi, and a Conſultation is of greater fozc: 
than a P2ohibftion; foz Conſultation, as the wozd impozts, is made 
with the Court with conſultation and deliberation. And Bacon, Soltti⸗ 
toz⸗General, being (as it is ſaid) aſſigned with the Clergy by the King, 
argurd befoze the King, and in effect ſaid leſs than Doctoz Bennet ſaid 
b-foze : but be vouched 1 R. 3. 4. the Dpinton of Huſſey, when the 
Daiginal ought to begin in the Spiritual Court, and — a 
thing 


hm 
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thing cometh in iſſue which is tryable in our Law, pet it ſþall be tryed 
by th ir Law: As if a man ſueth foz a Pozſe deviſed to him, and the 
Defendant ſaith, that the Deviſoz gave to him the ſaid Yozſe, the tame 
ſpall be tryed there. And the Regiſter 57 and 58. Ak a man be con- 
denjned in Expenſes in the Spiritual Court fox laying violent bands 
upona Clark, and afterwards the Def:ndant pays the coſts, and gets 
an Acquittance, and pet the Plaintiff ſueth him againſt bis Aryuit- 
rance foz the Coſts, and he obtains a Pzobibitton, fox that Acquittan⸗ 
ces. and Peds are to be determined in our Law, be ſhall have a Con⸗ 
ſu.tation, becauſe that the pzincipal belongeth to them. 38 E. 3. 5. 
U ight of Tythes between two ſpiritual perſons ſhall be determined in 
the Eccleſiaſtical Court. And 38 E. 3.6. where the Night of Tpthes 
cames in debate between two ſpiritual perſons,. the one claiming the 
£Lpthes as of common Night within bis Pariſh, and the other claim- 
Ing to be diſcharged by real compoſition, the Ercleſtaſtical Court ſhall 
babe Jurtsdiction of it. 

And the lald Judges made humble ſult to the Ring, That koa as 
much as they perceived that the King in his Pzincely Wiſdom did de- 
teſt Innovations and Novelties, that he would bouchſafe to ſuffer them 
with his gracious favoz, to infozm him ot one Innovation and Robeltpy 
which they conceived would tend to the hindzance of the good admünt⸗ 
ſtratton and execution of Juſifce within bis Kealm. | 

Pour Majeſtp, foz the great zeal which you have to Juſtice, and fox 
the due adminiſtration thereof, hath conftituted and made fourtett 
Judges, to whom you have sommitted not onelp the admintſtratton of 
D2dinary Juſtice of the Realm, but crimina læſæ Majeſtatis, touching 
your Kopal perſon, foz the legal pzoceding : alſo in Parliament we 
are called by Writ, to give to your Paieſtp and to the Lozds of the 
Parliament our advice and couiifel, when we are required: We two 
chief Juſtices ſit in the Star-Chamber, and are oftentimes called info 
the Chancery, Court of Wards, and other Pigh Courts of Juſtice * 
we in our Circuits do viſit twice in the pear pour Wealm, and execute 
Juſtice accozding to your Laws: and if we who are your publique 
Judges receive any dimtnutton of ſuch reverence and refpect in our 
places, which our pzedeceſſozs had, we ſhall not be able to do you ſuch 
acceptable ſerbice as they did, without baving ſuch reverenceand re- 
ſped as Judges ought to have. The ſtate of this Queſtion is not in 
ſtatu dehberatives but in ſtatu judiciali; it is not diſputed de bono, hint 
de vero, non de Lege fierids, fed de Lege lata z not to frame oz deviſe 
new Laws, but to infozm-your Majeip what pour Law of England is: 
and therefoze it was never (ten befoze, that when the Mueſtion ts of the 
Law, that your Judges of the Law have ben made diſputants with 
him who is inferioz to them, who day by day plead befoze them at their 
ſeveral Courts at Wefimiofter : and although we are not afraid to dt⸗ 
fpute with z. Bennet and z. Bacon, pet this example being primæ 
impreſſionis, and your Pajefiy deteſting Novelties and innovations, 
we leave it to your G2zace and Pzincely contideratlon, whether vout 
Majeſty will permit our anſwering in hoc ſtatu judiciali, upon pour 
publiqu2 Judges of the Realm? But in Dbedience to pour Majeſttes 
command, We, with pour Paj:fttes gracious favoz, in moſt humble 
manner will infozm pour Majeſip touching the ſaid Queſtion, which 
we, and our pzebeceſſozs befoze us, habe oftentimes adjudged upon Ju- 
dictal pzocedings in pour Courts of Juſtice at Weſtminſter : which 
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not by a Writ of Erroz in a moze bigh and ſupzeam Court of Juſtice, 
upon legal and judictal pzocedings : and that is the ancient Law of 
England, as appeareth by the Statute of 4 H. 4. cap. 22. ; 

And we being commanded to pꝛoced, all that which was ſaid by us, 
the Judges, was to this effect, That the Trpall De Modo Decimandi 
ought to be by the Common Law by a Jury of twelve men, it appear- 
eth m thaw manners: Firſt, by the Common Law: Secondly, by 
Acts of Parltament : And laſtlp, by infinite judgments and judicial 
pzocedings long times paſt without any impeachment oz intercup⸗ 
tion. | 

But firſt it is to ſ&, What is a Mcdus Decimandi? Modus Deci- 
mandi is, when Lands, Tenements, oz Yereditaments have ben gien 
to the Parſon and bis ſucceſſo2s, oz an annual certain ſum, oz other 
p2ofit, always, time out of minde, to the Parſon and his ſucceſſoꝛs, in 
full ſatisfaction and diſcharge of all the Tythes in kinde in ſuch a place 
and ſuch manner of Tything is now confeſſed by the other party to be a 
good bar of Tythes in kinde. 

I. That Modus Decimandi fhall be tryed by the Common Law, that 
is, that all ſatisfactions given in diſcharge of Tythes, ſhall be tryzd 
by the Common Law: and therefoze put that which is the moſt com⸗ 
mon caſe, That the Lozd of the Pannoz of Dale pzeſcribes to give to 
tbe Parſon 40 s. yearly, in full ſatisfaction and diſcharge of all Tythes 
growing and renewing within the Þannoz of Dale, at the Feaſt of Ea- 
ſter: The Parſon ſueth the Load of the Pannoꝛ of Dale foz his Tythes 
ok his Pannoz in kind, and pe in Bar pzeſcribes in manner ut ſupra : 
Tye Queſtton is, if the Load. of the Mannoz of Dale map upon that 
bave a P2obibition, foz if the P2obibition lpeth, then the Spiritual 
Court ought not ta try it; foz the end of the Pzobibition is, That they 
do not try. that which belongs to the Tryal. of the Common Law; the 
wozds of the Pzobibttion being, that thep would dzaw the ſame ad aliud 
examen, ; ö * 4 

Firft, the Law of England is divided into Common-Law, Statute⸗ 
Law, and Cuſtoms of England : and therefoze the Cuſtoms of En- 
—— are to be tryed by the Tryal which the Law of England doth ap- 

Secondly, Pzeſcriptions by the Law of the Poly Church, and by 
the Common Law, differ in che tim. s of limitation; and there koze 
Pzeſcriptions and Cuſtoms af England ſhall be tryed by the Common 
Law. Se 20H. 6.fc. 17. 19 E. 3. Juriſdiction 28. The Biſhop 
of Wincheſter bzought a Writ' of Annulty againſt the Archdeacon of 
Surry, and declared, how that he and bis ſucc.ſſozs were ſelſed by the 
bands of the Def.ndant by title of Pzeſcription, and the Defendant 
demanded Judgment, if the Court would hold Jurtsdiction being be⸗ 
tween ſpiritual perſons, gc. Stone Juſtice, Be aſſured, that upon title 
of pzeſcription we will here hold Jurisd'ction 3 and upon that, Wilby 
chief Juſtice gave the Rule, Anſwer : Upon which tt follows, that if 
a Modus Decimandi, which is an annual ſum foz Tpthes by pꝛeſccipti⸗ 
on, comes in debate between ſpiritual perſons, that the ſame ſhall be 
tryed bere: Foz the Rule of the Bok is general, (ſcil.) upon title 
of pzeſcription, w2 will hold Jurisdiction, and that is foztified with an 
Ae veration, Know aſluredly 3 as if he ſhould ſap, that it is ſo certatn, 
that it is witheut queſtton, 3 2 E.3. Juriſd.26. There was a Uicar who 
pad onely Tythes and Dblatiors, and an Abbot claimed gn Annuity oz 
Penſion of. him by pzeſcription : and it was adjudg:d, that __ 
pzelcrip» 


/ 
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pzeſcription, although it was betwixt ſpiritual perſons, would bp tryed 
by the Common Law: Vide 22 H. 6. 46. and 47. A pzeſcription, that 
an Abby time out of minde bad found a Chaplain in his Chappol to ſay 
—2 Service, and to miniſter Sacraments, tryed at the Common 
aw, 

3. Her the Kecozd of 25 H. 3. cited in the taſe of Modis Decimandi 
befoze : and ſ& Negiſter to. 38. when Lands are giben in ſatisfaction 
and diſcharge of Tpthes. 

4. Se the Stalute of Circumſpecte agatis, Decimæ debitz, ſeu con- 
ſuetæ, which pzoves that Tythes in kind, and a Modus by cuſtom; oc. 

5. 8 E. 4. 14+ and Fitz. N. B. 4 1. g. A Pzohibition lieth fos Lands 
given in diſcharge of Tythes. 28 E. 3.97. a. There Suit was ko 
Tythes, and a P2ohibition lieth, and ſo abzidged by the Book, which 
of neceſſity ought to be upon matter De Modo Decimandi, oz bif- 
charge. 

6. 7 E. 6.79. If Tythes are fold foz wony, by the ſole the things 
fpiritual are made tempozal, and ſo in the caſe De modo Decimandi, 
42 E. 3 12. agrees. . 

7. 22 E. 3. 2. Betauſe an Appzopztation is mixt with the Tempo- 
ralty, (ſcil.) the Kings Letters Patents, the ſame ought to be ſhewed 
bow, gc. otherwiſe of that which is mer Tempozal: and ſo it is of 
real compoſition, in which the Patron ought to jon: Vide 21 H. 4. 
85. Compoſition by waiting, that the one ſhall have the Tythes, and 
the other ſball hae mony, the Suit ſþall be at the Common Law, 

Secondly, By Acts of Parliaments , | 

1. The ſaid Act of Cucumſpecte agatis, which giveth power to the 
Eccleſiaſtical Jndg to ſue foz-Tprhes due firſt in kinde, oz by cuſtom, 
i. e. Modus Decimandi ; fo as by authozitp of that Ac, although that 
the pearly ſum ſoundeth in the Tempozalty, which was payd by Cy- 
ſtom in diſcharge of Tythes, pet becauſe the ſame cometh in the place 
of Tythes, and by conſtitution, the Tyth:s are changed into monp , 
and the Parſon hath not any remedp foz the ſame, which is the Modus 
Decimandi at the Common Law; foz that cauſe the Act is clear, that 
the ſame was a doubt at the Common Law: And the Statute of Arti- 
culi Cleri, cap. I. If cozpozal penance be changed in pœnam pecuni- 
ariam, foz that pain Suit lierh in the Spiritual Court: Foz ſ& Mich. 
8 fl. 3. Rot, 6. in Theſaur. A Pꝛopibition lieth pro eo quod Rector 

de Cheſterton exigit de Hugone de Logis de certa portione pro Decimis 
Molendinarum; ſoas it appeareth, it was a doubt befoze the ſaid Sta- 
tute, if Suit lap in the Spiritual Court de Modo Decimandi. And bp 
the Statute of 27 H. 8. cap. 20. it is pꝛobided and enacted, That ebery 
of the ſubjects of this Kealm, accozding to the Eccleſiaſtical Laws 
of the Church, and after che laudable uſages and cuſtoms of the Pa- 
rich, ac. ſhall pield and pay his Tythes,Dfferings, and other duties: and 
that foz ſubſtractionofany of the ſaid Tythes, offerings, oz other duties, 
the Parſon, ac. may by due P2oceſs of the kings Eccleſiaſticall Laws, 
tonbent the perſon offending befoze a competent Judg, babing authozf- 
ty to hear and determine the Kight of Tythes, and alſo to compel him 
to pield the Duttes, i. e. as well Modus Decimandi, by laudable uſage 
o2 Cuſtom of the Pariſh, as Tythes in kind: and with that in effect 
agres the Statute of 32 H. 8. cap.7. By the Statute of 2 E. 3. cap. 
13. it is enacted, That every of the Kings Subjects ſhall from 
benc: fozth, trulp and juſtly, without fraud oz guile, divide, ac. and pay 


all manner of their pzedial Tythes in = pzoper kind, as they = 
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and happen in ſuch manner and fozm as they have ben of Right pield⸗ 
ed and payd within fozty pears next befoze the making of this Act, oz 
of Kight and Cuſtom ought to have been payd. And after in the ſame 
Att there is this claufe and P2zoviſo, Pzovided always, and be it en- 
acted, That no perſon ſpall be ſued, oz otherwiſe compelled te pield, 
give, oz pay any manner of Tythes foz any Pannozs, Lands, Tene- 
ments, o2 Yereditaments, which by the Laws and Statutes of this 
Realm, oz by any p2iviledg oz pzeſcriptton, are not chargeable with 
the payment of any ſuch Tythes, oz that be diſcharged by any compo 
ſitions real. And afterwards, there is another Bꝛanch in the ſaid 
Act; And be it further enacted,” That if any perſon do ſubſtract oz 
withdzaw any manner of Tythes, Dbventions, Pzofits, Commodities, 
oz other Duties befoze mentioned (which extends to Cuſlom of Ty- 
thing, i. e. Modus Decimandi, mentioned befoze in the Act, gc.) that 
then the party ſo ſubſtracting, ac. may be convented and Cued in the 
Rings Eccleſiaſtical Court, oc. And upon the ſaid Bzanch, which is 
in the Negative, That no perſon ſhall be ſued foz any Tythes of any 
Lands which are not chargeable with the payment of ſuch Tythes bp 
anp Law, Statute, Pziviledg, Pzeſcription,oz Real Compoſition, And 
always when an Act of Parliament commands oz p2ohtbits any Court, 
be it Tempozal oz Spiritual. to do any thing tempozal oz ſpiritual, if the 
Statute be not obeped, a ÞP2ohibition lieth : as upon the Statute de arti- 
culis ſaper Cartas, ca. 4. Quod communia Placita non tenentur in Scacca- 
rio: a Pzobhibitipn lieth to the Court of Exchequer, if the Barons hold 
a Common⸗Plea there, as appeareth in the Regiſter 187. b. So upon 
e Statute of Weſt. 2. Qiod inquiſitiones quæ magnæ ſunt examinatio- 
nis non capiantur in pattia; a Pzohibition Lieth to the Juſlices of Niſi 
Prius. So upon the Statute of Articuli ſuper Cartas, cap. 7. Qued 
Conſtabularius Caſtr. Dover, non teneat Placitum forinſecum quod non 
tangit Cuſtodiam Caſtri, Regiſter 185. S0 upon the ſame Statute, cap. 3. 
Quod Seneſcallus & Mariſcallus non teneant Placita de libero tenemento, 
See Lib. Entr. de debito, con vent ione, &c. a Pꝛohlbition lieth, 185. And pet by none 
450. a Prohibi- of theſ: Statutes, is any Pzohibition oz ſuperſedeas given by expzeſs 
con pu Wo" bende of the Statute. So upon the Statutes 13 R. 2. cap. 3. 15 R. 2. 
the 7 wy not cap. 2. 2 H. 4. cap. 11. by which it is pzovided, That Admirals do 
maintain; and not meddle with any thing done within the Realm, but onely with 
ſo upon every things done upon the Seas, ac. 8 Pzohibetion lieth to the Court of Ad⸗ 
penal Law. miralty. So upon the Statute of Weſt. 2. cap. 43. againſt Hoſpita- 
depron zo lers and Templers, if thep do agalnſt the ſame Statute, Regiſt. 39. a. 
— — So upon the Statute de prohiditione regia, Ne laici ad citationem E- 
pleas upon the piſcopi conveniant ad recognitionem faciend. vel Sacrament. præſtanda 
Stat. of Magna niſi in caſibus mattimonialibus & Teſtamentarue, a Pzohibition lieth. 
Charta that — Regiſt. 36. b. And ſo upon the Statute of 2 H. 5. cap. 3. at what time 
do nor V ot the Uibel is grantable by the Law, tbat it be granted and delivered to 
pracipe in Ca- the party without difficulty, if the Eccleſiaſtical Judg, when the cauſe 
pite, where the which depends befoze him is mer Eccleſiaſtial, denieth the Libel, a 
Land is not hol- 92ghibi{tion lieth, brcauſe that be doth againſt the Statute; and pet no 
* — Pꝛobibltion by any expzeſs wozds is given by the Statute. And upon 
170, 171. Pro- (Ve ſame Statute the Caſe was in 4 E. 4. 37. Pierce Peckam took Let: 
hibirion upon fers of Adminiſtration: of the Gods of Roſe Brown of the Biſhop of 
the Statute of Londor, and aftei wards T. T. ſued to Thomas Archbiſhop of Canter 
batrenes, — bury, That becauſe the ſaid Roſe Brown had Gods within his Diocels, 
Prohibired by be paaped Letters of Adminiſtration to be committed to him, upon 
— which the B!ſhop granted him Letters of Admmiſtration, and akter⸗ 


wards 
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wards T. T. libelled in the Sptritual Cou:t of the Archbichop in the 
Arches againſt Pierce Peckham,to whom the Biſhop of London bad com: 
mitted Letters of Adminiſtratton to repeal the ſame :and Pierce Peck- 
bam, acco2bing to the tatd Statute, pꝛaped a Copy of the Libel exbibi⸗ 
ted againſthim, and could not have ir, and thereupon be ſued a Þ2o: 
pibitien, and upon that an Attachment: And there Catesby Serjeant 
moved the Court, that a Pzobibitton did not lie, foz two cauſes : 
f. That che Statute gives tat the Libel ſpall be delivered, but: doth 
not ſay that the Plea in the Spiritual Court ſhall turceaſe by :Pz6bt- 
bition. 2. The Statute isnot intended of matter me ſpiritual, as 
that caſe is, to try the Pzerogative and the Liberty of the Archbiſhop 
of Canterbury and the Biſhop of London, in committing of Admint: 
ſtrations. And there Danby Chief Juſtice , It you will not deliver 
the Libel accozding to the Statute, you do wzong, which wzong is a 
tempozal matter, and puniſhable at the Common Law; and therefoze 
tn this caſe the Party ſhall have a ſpecial P2ohibition out of this 
Court, reciting the matter, and the Statute afozeſatd, commanding 
them toſurceaſe, untill be had the Copy of the Libel delivered unto 
him : which caſe is a ſtronger caſe than the caſe at the Bar, foz that 
Statute is in —_ and the-ſaid Act of 2 E. 6. cap. 13. ts 
in the Negative, ſcil. That no Suit fall be foz any Tythes of anp 
Land in kmde where there is Modus Decimandi, foz that is the effect 
of the ſaid Act, as to that point. And always after the ſaid Act, in ebe⸗ 
ry Term in the whole Keigns of King E. 6. Mugen Mary, and Mugen 
Elizabeth, until this day, Pꝛopibitions habe ben granted in Cauſa 
Modi Decimandi, and Judgments given upon many. of them, and ail 
the ſame without queſtion made to the contrary. And accozdingly all 
the Judges reſoved in 7 E. 6. Dyer 79. Et contemporanea expoſitio 
eſt optima & fortiſſima in lege, & a communi obſervantia non eſt rece- 
dendum, & minime mutanda ſunt quæ certam habuerunt interpretatio- 
nem. ä Bo ] 

And as to the firſt Dbjection, that the Plea of Modus Decimandi 
is but acceſſary to the Kight of Tythes ; it was reſolved, that the 
ſame was of no fozce, foz thaw cauſes. Io [4 

1. In this caſe, admitting that there is Modus Decimandi, then by 
the Cuſtom, and by the Ac of 2 E. 6. and the other Acts, the Tythes 
in kinde are extinct and diſcharged 3 foz.one and the ſame Land cannot 
be ſubject to two manner of Tythes, but the Modus Decimandi 1g all 
the Tythe with which th2 Land is chargeable: As if a Yozſeoz other 
thing valuable be given in ſatisfaction of the Duty, the Duty is extinct 
and gone: and it ſhall be intended, that the Modus Decimandi began 
at the firſt by real compoſition, by which the Lands were diſchargedof 
the Tythes, and a yearly ſum in ſatisfactton of them aſſigned to the 
Parſon, gc. S9as in this care there is neither Pz:ncipal noz Acceſſary, 
but an Identity of the ſame thing. 

2. The Statute of 2 E. 6. being a Þ2zohibitton in it ſelf, and that 
in the R:gatibe, if the Eccleſiaſtical Judge doth againſt it, a Pzobt: 
bition lpeth, as it appeareth clearly befoze. [3 

3. Although that the Kule be general, yet it appeareth by the Ke«, 
giſter it ſelf, that a Modus Decimandi is out of it; foz there is a Pao» 
dibition in Cauſa Modi Decimandi, when Lands are given in ſatisfactt- 
on of the Tythes. 

As to the ſecond Dbjection, it was anſwered and reſolved, That 
that was from, oz out of the Queſtion; foz Ratus Quæſtionis non eſt 

J 2 deliberativus 


» 
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deliberativus ſed judicialis, what was fit and converitnt, but what the 
Law is: and pet it was ſaid, Jt wall be moze inconvenient to pave 
an eccleſiaſtical Judge, who is not ſwoꝛn co do Juſlice,to give ſentence 
in a caſe between a. man of the Clergy and a Lap⸗man, than foz twelv. 
men ſworn to give their Uerdin upon bearing of Witneſſeg viva voce, 
befoae an indifferent Judge, who is\wozn to do Right ard Juſtice to 
both parties: But convenient oz inconvenient is not the Queſtlon: 
Allo they have in the Spiritual Court ſuch infinite exceptions to Wit: 
neſſes, that it is at the Mill of the Judg with which party be ſpall 
give his ſentence. ; 

As to the third Dbjection, it was anſwered and reſolved : Flrſt, 
That ſausfact io pecuniaria of it ſelf is Tempozal : But foz as much 
as theParſon bath not remedy pro Modo. Decimandi at the Common 
Law, the Patton by fozce of the Acts cited befoze might ſue pro Modo 
Decimandi in the Eccleſtafiical Court: but that doth not pzcbe, Thar 
ik be ſueth fox Tythes in kinde, which are utterlpertinc, and the Land 
diſcharged of them, that upon the Plea qe Modo Decimar:di, a 
Þ2obibition ſhould not lie,foz that without all queſtion it appeareth by 
all that which befoze bath been ſaid, that a Pzohibition Toth lie. See 
alſo 12 H. 7. 24. b. Where theoziginal cauſe is the Spiritual, and they 
pꝛoceed upon a Tempozal, a P2ohibition lpeth. Ace 39 E. 3. 22 E.4. 
Conſultarion, That Kight of Tythes which is meerlp Ecclevaſtical, 
pet if the queſtion artiſeth ofthe limits of a Pariſh, a Pꝛobibitlon lieth : 
and this taſe of the limits of a Parify was granted by the Lozd Chan- 
celloz, and not denied by the other fide, 

As to the Dbj:cthon, that an Averment is taken of the refuſal of 
the Mien de Modo Decimandi; it was anſwered and reſolbed, That 
the ſame is ot no force foz divers tauſes: 

I. It is onelp toinfozce the contempt. 

2. If the Spiritual Court ought to have the Trial de Modo Deci- 
mandi, then the refuſal of acceptance of ſuch a W!ea ſhould give cauſe 
of Appeal, and not of Pzobibitton : as if an Excommunication, Dt- 
bozce, Perefie, imony, et. be pleaded there, and tte Plea refuſed, 
the ſame gives no cauſe of P2obtbition : as, if they deny any Plea, 
meer Spiritual Appeal, and no P2ohibition lieth. 

3, From the beginning of the Law, no Iſſue was ever taken upon 
therefuſal of the ptea in Cauſa Medi Decimandi, nee any Conſulta- 
pn ever granted to them, becauſe they did not refuſe, but allowed 

plea. 

4. The retuſal is no part of the matter iCuable o2 material in the 
plea; foz the fame is no part of the ſuggeſtion which onelp is the ſub- 
france of the piea 2 and therefoze the Modus Decimandi is pzov:d by 
twoWitneffeg; accozding to the Statute of 2 E. 6. cap. 13. and not 
the refuſal, which p2oveth, that the Modus Decimandi is onelp the 
matter of the ſuggeſtion, and not the refuſal. 

5. All the ſaid five matters of Diſcharge of Tpthes mentioned in 
the ſaid Bzanch ofthe Act of 2 E. 6. being contained within a ſug- 
geſtion, ought to be pꝛobed by two Mitneſſes, and ſo have been always 
from the time of the making of the ſaid Act; and therefoze the Sta: 
tute of 2 E. 6. clearly intended, that Pzohibitions ſhould be granted 
in ſuch cauſes. | 

6. Although that they would allow bona fide de Modo Decimandi, 
without refuſal, pet it the Parton ſueth there foz Tythes in kinde, 
when the Modus is pzoved, the ſame being expꝛeſip prohibited by the 

Act 


—ꝛ— 


Pakr XIII. The Caſe de Modo Decimandi, and? 45 
of Prohibitions, debated, &c. 8 


Act of 2 E. 6. a Paohibitton lieth, although the Modus be ſpiritual, 5 

— appeareth be the ſatd Bonk af 4 E. 4. 37. and other the Caſes afoze« 
aid. J | 

And afterwards, in the third day. of debate of this caſe betoze bis 
gracious Dajeſty, Daz. Benner and Dg, Martio had reſerved divers con: 
ſultations granted in Cauſa Modi Decimandi, thinking that thoſe would 
make a great impzelſion in the Dpinion af the Ming: and thereupon 
on 


. — — 


they ſaid, That Conſultations were the Judgmeats of Courts had up 
deliberation, whereas .482ohibitions were onelp granted upon cormifea 
And they ſhewed four Pzecedents : zg | 17201 91 
Dne, where thas jovntly ſued a Nꝛohibition in the Cafe of Modo De- 
cimandi, and the Conſultation ſaith, ro eo quod ſuggeſtio matęriaque 
in eadem contenta minus ſuthciens in Lege exiſtit, &c. da 
2. Another in Caufa Modi Decimandi, to be paid-tothe Parſon oz 
Uicar. _ 
3. Where the Parſon ſued foz Tythes in kinde, and the Defendant 
alledged Modus Decimandi to be paid to the Uicar. | : 12 
The fourth, where the Warſon libelled foz Tythe Ml, and the De- 
fendant alledged a cuſtom, to reap coꝛn, and to make it into fyeaves, 
and to ſet fozth the tenth wheat at bis charges, and likewiſe of Yap,. to 
ſever it from the nine cocks at bis charge, in full ſatisfaction of the 
Tythes of the Cozn, Pay, and Mahl. F 
To which J anſwzred, and humblp deſired ibe Rings Maieſty to 
obſerve that theſe have ben reſerved foz the laſt, and center point of 
their pzoof : And by them pour Pajedy ſhall obſerve tþeſe things: 
1. That the Kings Courts do them Juſtice, when wih their conſcl- 
ences and oaths they can. N = 
2, That all rhe ſaid Caſes are clear in the Judgment of thoſe who 
are learned in the Laws, that Conſultation ought by the Law to be 
granted. | 
Fozas unto the firſt pꝛecedent, the caſe upon their own ſhewing ap: 
peareth to be. Tyze perſons jopned in one ꝛobibition foz tha ſeve- 
ral parcels of Land, each of which had a ſeveral manner of Tytþing 3 
and foz that cauſe thep could not zopn, when their intereſts were ſeve - 
ral ; and therefoze a Conſultation was granted. 
As to the ſecond pzecedent, The manner of Tything was alledged 
to be paid to the Parſon oz Uicar, which was altogether uncertain. 
As to the third pꝛecedent, The Modus never came in debate, but 
whether the Tythes did belong to the Parſon oz Uicar? which being 
betwixt two ſpiritual perſons, the Eccleſiaſtical Court ſhall have Ju: 
risdiction : and therewith agreth 38 E. 3. 6. cited befoze by Bacon: 
and a'fo there the Prior was of the Dzder of the Ciſtertians; foz if the 
Tythes oꝛ ginallp belonged to the Þarſon, any recompence foz them 
ſhall not bar the Parſon. ; | 
As unto the laſt pzecedent, the lame was upon the matter of a Cu- 
ſtom ofa Modus D:cimandi foz Wool : foz to pay the Tythe of Cozn 
o2 Pay in kinde, in ſatisfaction of Cozn, Pap and Wool, cannot be a 
ſatisfaction foz the Wool 3 foz the other two were due of commM right; 
And all this appzareth in the Conſultations themſelves» which they 
ſhew, but underſtand not, To which the Biſhop of London ſaid, that 
the wozds of the Conſultation were, Quod ſuggeſtio prædicta materia- 
que in eadem contenta minus ſufficiens in Lege exiſtit, &c. ſo as materia 
cannot be referred to fozin, and therefoze it ought to extend to the Mo- 
dus Decimandi. 
To - 
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hath difcharged the Lands from Tythes in kinde, and pzohibited, ho 


To which J anſwered, That when the matter is inſufficiently oz 
uncertainly allebged, the matter it ſelf faileth ; foz matter ought to be 
alledged in a god ſentence : and although the matter be in truth cuffi- 
rtent, pet if it were-inſufficiently: alledged,. the plea wantetþ matter. 
And the Lozd Treafurer ſaidopenly to them, that he admired that they 
would alledge ſuch things which made moze againſt them than any 
thing which had ben ſaid. And when the King relied upon the ſaid 
Prohibition in the Regiſter ,- when Land is given in diſcharge of 
Tythes, the Lozd Chancelloz ſao, that that was not like to this caſe ; 
foz there, by the gift of the Land in diſcharge of Tythes, the Tythes 
were actually diſcharged: but in the cale de Modo Decimandi, an an: 
nual tum ts payed foz the Tythes, and the Land remains charged with 
the Tythes, but ought to be diſcharged by plea de Modo Decimandi : 
Al. which was utterly denied by me; foz the Land was as abſolutely 
diſcharged ofthe Tytþes in caſu de Modo Decimandi, when an annual 
Tiim'dught to be paid, as where Land is given : Foz all the Kecozds 
and pꝛecedents of Pzohibition in ſuch caſes are, That ſuch a ſum had 
ben alwates, cc. Paid in plenam contentationem, ſatisfactionem & {ex- 
onerationem - omnium & ſingularum Decimarum z &c. And although 
that the ſum be not paid, pet the-Parſon cannot ſue foz Tythes in kind, 
but foz the-monp : foz, as it hath ben ſatd befoze, the Cuſtom and the 
caid Ads of Parliament (where there is a lawful manner of Tything) 
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no fait ſhall be foz them. And although that now (as it hath bæn ſaid) 
the Parſons, ac. may ſue in the Spiiitual Court pro Modo Decimandi, 
pet without queſtton, at the firſt, the annual payment of mony was as 
Tempozal, as annual pzofits of Lands were: All which the King 
beard with much patience.” And the Lozd Chancelloz anſwerednot to 
that which J had anſweredhim in, ac. 

And after that bis moſt excellent Pajeſty, with all his Councel. had 
foz thzxe days together beard the allegations on boch ſides, Pe ſaid, 
That be would maintain the Law of England, and that his Judges 
ſhould have as great reſpect from all his Subjects as their pꝛedeceſſozs 
had had: And foz the matter, he ſaid, that foz any thing that bad 
been ſald on the part ofthe Clergy, that he was not ſatisfied: and ad: 
viled us his Judges to confer amongſt our ſelves, and that nothing be 
encroached upon the Eccleſiaſtical Jurisdictcon, and that they kep 
themſelves within their lawful Jurisdiction, without umuſt veration 
and moleſtation done to his Subjects, and without delay oz hindering of 
Juſtice. And this was the end of theſe thꝛer days conſultations, 

And note, That Dz2.Bennec in his difcourſe invetighed much againſt the 
opinion in 8 E. 4. 14. and in mp Reports in Wrights Caſe, That the Ec: 
cleflaſtical Judg would not allow a Modus Decimandi 3 and ſaid, That 
that was the myſtery of iniquity, and that they would allow it. And the 
King asked, foz what cauſe it was ſo ſaid in the ſaid Books ? to which 
J anſwered, that it appeareth in Linwood,who was Dean ofthe Arches, 
and ofpzofound knowledg in the Canon and Civil Law, and who wꝛote 
in the Reign of King Penry the ſixth, alittle befoze the ſaid Caſe in 
8 E. 4. in his title de Decimis, cap. Quoniam propter, &c. fol. 139. b. 
Quod Decimæ ſolvantur, &c. abſque ulla diminutione: and in the gloſs 
it is ſald, Quod Conſuetudo de non Decimando, aut de non bene De- 
cimando non valet, And that being wzitten by a great Canoniſt of 
England, was the cauſe of the ſaid ſaying in$ E. 4. that thep would 


not allow the ſaid plea de Modo Decimandi ; foz alwaps the Modus 
| Decimandi 
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Decimandi ts leſs in value than the Tithes in ſpecie, and then the ſame 
is agalnſt their Canon; Quod decimæ ſolvantut abſque diminutione, & 
uod conſuetudo de non plene Decimando non valet, And it ſæmed to 
the King, that that Bok was a god Cauſe foz them in the time of 
Ring Edward the fourth to ſay, as thep had faid; but J ſaid, That 4 did 
ot relie upon that, but upon the grounds afozeſaid, ((cil.) The common 
aw, Statute⸗Laws, and the continual and infinite judgements and 
judiciall pzocedings, and that if any Canon oz Conſtitution be againſt 
the ſame, ſuch Canon and Conſtitutton, &c. is void by the Statute of 
25 H. 8. Cap. 19. which ſ and note: Foz all Canons, Conſtitutions, 
&c. againſt the Pzerogativbe of the King, the common Laws, Statutes, 
oz Cuſtoms of the Realm are votd. . _ 
Laſtly, the King ſaid; That the high Commiſſion ought not to 
meddle with any thing but that which is enozmous and exozbitant, and 
cannot permit the ozdinary Pzocers of the Eccleſtaſtical Law ; and 
which the ſame Lamcannot puniſh, And that was the cauſe of the in- 
ſtitution of the ſame Commiſſion, and therefoze, although everp offence, 
ex vitermini, ts enozmous, pet inthe Statute it is to be intended of ſuch 
an offence, as is extra omnem normam, as Perefie, Schiſme, Jnceſt, and 
the like great offences: Foz the King ſaid, That it was not reaſon that 


ſhould be ſufficient foz all England, and no moze. 


XV, Mich, 39 and 40 Eliz, in the Kings Bench. | 
Bedell and Shermans Caſe, 


Ich 39 and40o Eliz. which is entred Mich. 40 Eliz. in the common 
Pleas, Ror.699. Cantabr, the Caſe was this: Robert Bedel, Gent. 

and Saran his wife, Farmozs of the Rectozy of Litlingron in the Countp 
of Cambridęe, bzought an Action of Debt againſt John Sherman, in 
the cuſtody of the Parſhall of the Parſhalſey, and demanded $50 J. And 
declared, that the Maſter and Fellows of Clare-Hall in Cambridge, 
were reiced of the ſatd Kectozy in f&, in right of the ſaid Colledge , 
and in June Io. 29 Eliz. by Jndenture demiced to Chriſtopher Pheſant 
the ſatd Rectozie, foe 21 years, rendzing 17 l. 15 8. 5 d. and reſerving 
Rent-cozn acco2ding to the Statute, &c. which Kent was the ancient 
Rent, who zntred into the ſaid Rectozy, and was. poſſeſſed, and aſſigned 
all yis intereſt thereof to one Matthew Batt, who made his laſt Mill 
and Teſtament, and made Sarah his wife his Executrix , and died; 
Sarah pzov'd the Will, and entred, and was thereof poſſeſſed as Execu- 
trix, and tek to husband the ſaid Robert Bedel, by fozce whereof, they in 
the Right of the ſaid Sarah, entred, and were poſſeſſed thereof 3. and that 
the Defendant was then Tenant, and ſeiſed foz his life of 30o acres 
of arable Lands in Litlington afozcfaid,which ought to pay Tithes to the 
Kectoz of Litlingto*, and in anno 38 Eliz. the Defendant, grano ſemina- 
vit 200 acres parcel, xc. And that the Tithes of the lame, did amount to 
150 l. and that the Defendant did not divide noz ſet fozth the ſame from 
the 9 parts, but took and carried them away, againſt the fozm and ur- 
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ofthe Statute of 2 E. 6, &c. And the Defendant pleaded Nihil debet, 
and the Jtiry found that the Defendant did owe 55 l. and to the reſiduz 
they ihil debet, &c. and in arreft of Judgment, divers matters 

1. That grano ſeminata is to generall and incertain, but it ought to 
be exp2eſſed with what kind ok tezn the fame was ſotved. 

2. Jt was moved, Af the Parſon ought to have the treble value, the 
fozfeiture being by expzefſe woꝛds limited to none by the Art, oz that the 
fame did belong to the Mun. oy | 

3. Ik the ſame did belong to the Parſon, if he ought to ſue foz the 
ſam̃e in the Eccleſiaſtical Court, o2 in the Kings Tempozall Court. 

4. If —_ and wife ſhould joyn in the Action, oz the husband 
alone ſhould have the Action, and upon ſolemn argument at the Barre, 
and at the Bench, the Judgment was affifmed. 


XVI. Trinity Term, 7 Jacob. in the Court of Wards. 
John Bailies Caſe, 


& was found by Writ of Diem claufit extremum, That the ſald John 
Bailie was ſeiſed of a Meſſuage oz Tenement, and of, and in the 
foarth part of one acre of land, late parcel of the Demeſne lands of the 
of Newton, in the County of Hereford, in his Demeſne as 
of fie, and found the other points of the Writ; and it was bolden by 
the two chief Juſtices, and the chief Barons: | 
1. That Meſſuagium, vel Tenemetum, is uncertain ; foz Tenemen- 
135 is nomen collectivum, and may contain land, oz any thing which 
s holden, : 

2. Jt was holden, that it was void fog the whole, becauſe that no 
Town is mentioned in the Dffice where the Peſſuage oz Tenement, oz 
the fourth part of the acre lieth,and from the Uiſne of the Pannoz upon 
a Traverſe none can come, becauſe tt is not affirmed by the Dffice, 
that they are parcel of the Panoz, but Nuper parcel of the anno, 
which implieth, that now they are not, and it was holden by them, that 
no Melius inquirendum ſpall iffue fozth, becauſe that the whole Dffic2 is 
incertain and void. 


XVII. Trinity, 7 Jacobi Regis in the 
Court of Wards. 


1 * Attozney of the Court of Wards, moved the two chief Juſtices 
and chief Baron in this Caſe, That a man ſeiſed of lands in fie- 
ſimple, tovenants foa the advancement of his ſon, and of his name, and 
blod, and poſterity, that be will ſtand ſeiſed of them, to the uſe ot him⸗ 
ſelf foz the term of his lite, and after to the uſe of his eldeſt ſon, and 
to ſuch a woman which he wall marty,and to the heirs males of the body 
of the ſon and afterwards the father dieth, and after the fon taketh a wife 
and dieth; tfthe wife ſhall take an Eſtate foz life, and the doubt was, 
becauſe the wife of the ſon was not within the Conſiderations, and the 
uſe was limited to one who was capable (ſcil.) the ſon, and to another 
who wat not capable, and therefoze the ſon ſhould take an eſtate in tail 
executed. But ft was reſolved by the ſaid two chief Juſtices on chief 
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Baron, T pat the Wife ſhould take well enough : and as to the firſt 
Keaſon, . they reſolved, That the Wife was within the conſideration, 
foz the conſideration was foz the adbancement of bis poſteriy ; any 
without a Wife, the Son caunot have poſterity : alſo when the Wife 
of the Son is ture ofa Jopnture» the ſame is foz the advancement of 
the Son, foz thereby he ſhall have the better marriage, And as tothe 
ſecond, it was reſolved, that the eſtate of the Son ſpall ſyppozt the 
uſe to the Defendant : and when the contingent happeneth, che Eſtate 
of the Son hall be changed accozding to the limitation, ſcil. to the 
Son and the woman, and the Peirs ok the body of the Son: And ſo it 
was reſolved in the Kings Bench by Popham chief Juſtice, and the whole 
Court of the Kings-Bench, in the Reign of Quen Eliz. in Sheffields 


Caſe, foz both points, 


* 


XVIII. Trinit, 7 Jacobi Reg is: In the Court 
of Wards. 


Sparies Caſe, 


J= Spary, lelſed in fi in the right of his Wife of Lands. bolden of 

the Crown by Knights ſervice, bad iſſue by yer, and 22. Decemb. 
anno ꝙ Eliz, aliened to Edward Lozd Stafford; the Wife dyed, the iſſus 
of full age, the Lands continue in the hands of the Aliene, oz his Af- 
ſigns 3 and ten years after the death of the Father, and twelve years 
akter the death of the Mother, Dffice is found, 7 Jacobi, finding all 
the ſpecial matter after the death ofthe other : the Mueſtton was, 
Whether the mean p2ofits are to beanſwered to the King ? And it was 
reſolved by the ſaid two chief Juſtices, and the chief Baron, that the 
King ſhould not have the mean profits, becauſe that the Alten was 
in by title; and until Entry the Heir hath no remedy foz the mean pꝛo⸗ 
fits, but that the King might ſetſe and make Livery, becauſe that the 
Entry of the Heir is lawful by the Statute of 32 H. 8. 


XIX. Trinit. 7 Jacobi Regis: In the Court of 
Wards, 1 


{ was found by fozce of a Mandamus at Kendal in the Countp of 
Weltmerland the 21 of December, 6. Jacobi Regis, That George 
Earl of Cumberland, long befoze his death, was ſeiſed in tayl to bim 
and to the Peirs males of his body, of the Caſtles and Mannozs of 
Browham, Appleby, &c. the Kemainder to Str Ingram Clifford, with 
divers Remainders ober in tayl; the Kemainder to the right Peirs of 
Henry Earl of Cumberland, Fatber of the ſaid George: and that the 
ſaid George, Earl, ſo ſeiſed by Fine and Kecovery,;conveyed them to 
the uſe of himſelf and Margaret bis Wife foz their lives, foz the Joyn- 
ture ofthe ſaid Margaret; and afterwards to the Peirs males of the 
body of George Earl of Cumberland, and foz want of ſuch iſſue, to the 
uſe of Francis, now Earl of Cumberland, and to the Peirs males of 
bis body begotten ; and foe want of ſuch iſſue, to the uſe of the right 
Þ:irs of the ſald George: and afterwards, by another Indenture, 
conveped-tbe Fe:Gmple to Francis, Carl _ fozce of which, my 
t 
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the Statute of Uſes, they were teiled acco2dinglp : and afterwards, 
30 Octob. anno 3 Jacobi, the ſatd George Earl of Cumberland dyed 
without heir male of his body lawfully begotten: and further found, 
Margaret, Counteſs of Cumberland that now is, was alive, and 

took the pzofits of the pꝛemtſſes from the death of the ſaid George Earl 
of Cumberland until the taking of that tnquifition 3 and further found 
the other points of the Writ. a 
And firſt it was objected, that here was no dying ſeiſed found by Df: 
fice, und therefoze the Dffice ſhall be inſufficient : But as to that, it 
was anſweredand reſolved, That by this Office the King was not en⸗ 
titled by the common Law, foz then a dying ſeiſed, oz at firſt a dying the 
dap of his death was necefſary: But this Dffice is to be mamtained 
upon the Statute of 32 and 34 H. 8. by fozce of which no dying ceiſed 
is requiſite, but rather the contrary, (ſcil.) Af the Land be (as this caſe 
is) conveighed to the Wife, ac. And ſo it was reſolved in Vincents caſe, 
anno 23 Eliz.where all the Land holden in Capite was conbeighed to the 
younger Son, and pet the eldeſt Son was in Ward, notwithſtanding 
that nothing deſcended. | 
Thpe ſecond Obiection was, It doth not appear that the Eſtate of the 
Wife continued in her untill the death of the Earl, foz the Pugband 
and Wife had altened the ſame to another; and then no pzimer ſeiſin 
yall be, as it is agræd in Binghams caſe. | | 

As to that, it was anſwered and recolved, That the Dffice was ſuf: 
fictent prima facie foz the King, becauſe it is a thing collateral, and 
no point of the Writ and if any ſuch altenation be (which ſhall not 
be intended) then the ſame ſhall come in of the other part of the Alie- 
nee by a Monſtrans de droit; and the caſe at Bar is a ſtronger caſe, be- 
cauſe it is found, that the ſaid Counteſs took the p2cfits of the pzemiſſes 
from the death of George the Earl, until the finding of the Dffice, 


XX. Trinity Term, 7 Jacobi: In the Court of 
% 1 | Wards. 


Wills Caſe. 


Enry Wills, being ſeiſed ofthe fourth part of the Mannoz of Wry- 
H land in the County of Devon, holden of Nugn Elizabeth in So⸗ 
cage-tenure in capite, of the ſald fourth part enfeoffed Zachary Iriſh 
and others, and their Peirs, to tbe uſe of the ſaid Henry foz the term of 
his life, and afterwards to the uſe of Thomas Wills his ſecond fon in 
tapl, and afterwards to the uſe of Richard Wills his youngeſt ſon in 
tayl; and foz'default ot᷑ ſuch iſſue, to the uſe of the right Peirg of the 
fatd Henry: and afterwards the fatd Henry ſo ſetſed as aboveſgid died, 
theredfſeiſed, William Wills being his Don and Peir of full age; 
Thomas the ſecond Son entred as into his Kemainder : All this 
matter is found vp Dffice, and the queſtion was, if the King ought 
to have pzimer ſeiũn in this caſe, and that Livery oz Ouſtet le main 
all be ſued in this caſe by the Statutes of 32 and 34 H. 8. And it 
was reſolved by the two chief Juſtices and the Thief Baron, 'that not : 
iE in this caſe by the common Law no Livery oz Ouſter le main ſhall be 
ſued-: and that was agreed by them all by the experience and courſe of 
the Court. Ste 21 Eliz. Dyer 362. If Tenant in Socage dyeth ſeiſed 
$124 | in 


Parr XIII. The Caſe of the 
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in poſſeſſion bis Deir within the age of fourten years, he ſpall not 
ſue Livery, but fyall have an Ouſter le main, una cum exitibus; but 


otherwiſe it is, ik the Deir be of the age of fourten years, which is 


bis full age foz Socage : and therewith agreeth 4 Eliz. Dyer 213. 


And two pzecedents were thewed, which were decreed in the ſame 


Court by the advice of the Juſtices Affiſtants to the Court. 

Dne in Trinity Term, I6 Eliz. Thomas Stavely the Father enfeoff- 
ed William Strelly and Thomas Law of the Pannoz of Ryndly in the 
County of Nottingham, upon condition that they re-enfeoff the Fe- 
offoz and his Wife foz their lives, the remainder to Thomas Stavely 
ſon and heir apparant of the Feoffoz in Fee, which Pannoz was holden 
of Quten Elxabeth in Socage in capices and upon conſideration of 


the ſaving in the Statute of 32 H. 8. next after the clauſe concerning 


Tenure inSocage in chief, it was reſolved, That no Livery oz Ouſter 
le main ſhould be ſued in ſuch caſe, and the reaſon was, becauſe that 
the pꝛecedent clauſe giveth liberty to yim who holdeth in Socage in 
chief, to make diſpoſition of it, either by act executed, oz by Will at 
bis free will and pleaſure : and befoze the ſaid act, no Liveryoz Ouſter 
le main ſyould be ſued in ſuch caſe : and the wozds of the Saving are, 
Saving, ac. to the Ring, gc. all his Kight,oc. of pzimer ſeifin and 
relief, ac. foz Tenure in Socage , oz of the nature of Tenure in 
Socage in chief, as heretofoze yath been uſed and accuſtomed: But 
there was no uſe oz cuſtom befoze the Act, that the King ſhould habe 
any pꝛimer ſeiſin, oz reltet᷑ in ſuch caſe : and the wozds ſubſequent in 
the laid Sabing depend upon the fozmer wozds, and do not give any pꝛi⸗ 
mer ſeiſin o2 relfef where none was befoze. 

Another pzecedent was in Paſc. 37 Eliz. in the Book of Orders, fol. 
444, where the caſe was, that William Allet was ſeiſed of certain 
Lands in Pitſey called Lundſey, holden of the Queen in Socagein chief, 
and by Deed covenanted to ſtand ſeiſed tothe uſe of his Wife foz life, 
and afterwards to the uſe of Richard his younger ſon in Fee, and dyed, 
his Petr of full age; and all that was found by Difice, and it was re: 
ſolved, ut ſupra, That no Livery oz Oaſter le main ſhould be tued in 
that caſe : but the doubt in the caſe at Bar was, becauſe that Henry 
the Feoffoꝛ had a Keverſion in Fee, which deſcended to the ſaid Wil- 
liam his eldeſt ſon, 


XXI. Trinity Term, anno 7 Jacobi Regis. 
The Caſe of the Admiralty. 


Bill was pzeferred in the Star- Chamber agalnſt Sir Richard 


Hawkins Uice- Admtral of the County of Devon: and was char: 
ged, that one William Hull and others were notoztous Pirats upon the 
Ptgh Seas, and ſhewed in certain, what Piracy they had committed: 
the ſaid Str Richard Hawkins knowing the ſame, did them receive, abett 
and comfozt within the body of the County, and foz bzibes and rewards 
ſuffꝛred them to be diſcharged, And what offence that was, the Court 
referred to the conſideration of the two chief Juſtices and the chief 
Baron, who heard Councel of both ſides divers days at Serjeancs 


Inn, 

And firſt, it was by them reſolved , that by the Common Law the 
Admirals ought not to meddle with any thing done within tbe Realm, 
but onely with things done upon the Sea — and that appearetp fully — 
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e Statuteof 13 R. 2. cap. 3. by which it appeareth, that ſuch was 
— Common Law in the time of King Edw. the third, and therewith 
agreetþ the. ®tatute of 2 H. 4. cap. 11. and the @tatute of 15 H. 2, 
cap. 3. That becauſe the Admirals and their Deputtes encroach to 
- themlelves divers Jurisdictions and Franchiſes moze than they ought 

to have, Be itenaced, that all Contracts, Pleas and Complaints, and 
all other things ariſing within the bodies of the Counties as well by 
Land as by Water, as alſo of Wreck of the Sea, the Admiral Court 
ſhall not have any conuſance, power, oz jurtsdiction, gc. Nevertheleſs 
ok thedeath of a man, and of Paybeme done in great Ships, being in 
the main ſtream of great Rivers, onelp below the Bzidges nigh to the 
Sea, and not in other places of the ſame Rivers; and to arreſt .Ships 
inthe great Flotes foz the great Uopage of the King and of his Realm: 
and by the Statute of 2 H. 5. cap. 6. the Admirals of the King of 
England habe done and uſed reaſonably, accozding to the ancient Law 
and Cuſtom, upon the main Sea. See the Statute of 5 Eliz. cap. 5. 
And all this appeareth to be by the Common Law: and with that a⸗ 
greeth Stamford fol. 5x. And if a man be killed oz flain within the 
Arms of the Sea, where a man may ſee from the one part of the Land 
to the other, the Cozoner ſhall inquire of it, and not the Admiral, 
becauſe that the Countrey may well know it: and be voucheth 8 E. 2. 
Coron. 399. So ſaith Stamford, the ſame pgoves that by the common 
Law befoge the Statute of 2 H. 4. cap. 11. the Admiral ſhall not have 
Jurisdiction unleſs upon the Pigh Sea, See Pla. Com. 37. 6. Ifthe 
Marſyal boldeth Plea out of the Werge, oz the Admiral within the 
_— of the Countp, the came is void, See 2 R. 3. 12, 30 f. 6. 6. by 
riſoit. | | 

2. At wagreſolved, that the ſaid Statutes are to be intended of a 
power to hold Piea, and nos of a power to award execution, (ſcil.) de 
juriſdictione tenetdyplaciti ; non de juriſdict tone exequendi: Foz not- 
withſtanding the ſad Statutes, the Judge of the Admtralty may do ex- 
ecution within the body: of che County: and therefoze in 19 H. 6. 7. 
the caſe was, W. I. at Southwark affirmed a Plaint of Treſpaſie in 
the Court of Admiralty befoze the Steward of the Earl of Hunting- 
ton againſt J. B. of a Treſpaſſe done upon the Pigh Sea, upon which 
iſſued a Citation to cite the ſaid J. B. to appear befoze the Steward a: 
fozeſald at the common day then next enſuing, directed to P. who ſerved 
the ſaidCitation : at which dap the ſaid J. B. made default: amd the 
uſage of the Court is, that if the Defendant maketh d:fault, he ſhall 
be amerced by the diſcretion of the Steward, to the uſe of the Plain: 
tiff: The which J. B. foz bis default afozeſaid, was amecced to twenty 

marks; whereupon command was made to the ſaid P. as Piniſtcr of 
the Court afozeſaid, to take the goods of the ſaid J. B. to make agre- 
ment with the befozeſaid W. T. by fozce of which he foz the ſaid twenty 
marks took five Cows, and an hundzed ſheep, in execution fag the mony 
afozeſaid, in the County of Leiceſter. And there it is holden by New- 
tory and the whole Court, that the Statutes reffrain the power of the 
Court of Admlralty to þold Plea of a thing done within the body of 
the County, but thep do not reſtrain the Execution of the ſame Court 
to be ſerbed upon the Land: foz it may be that the party bath not anp 
thing upon the Sea, and then it ts reaſon to have it upon the Land: 
and if ſuch a D2fendant have nothing wherewithail to make agre⸗ 
ment, they of the Court habe power to take the body of ſuch a Defen⸗ 
dant upon the Land in execution, 5 | , 
"_ x a 
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In which caſe theſe points were obſerved : 
1. Although that the Court of Admiralty is nota Court of gecozd, 
becauſe they p2zoced there accoading to the Civil Law, (ſe Brook, 
Error 77. acc.) pet by cuſtom of the Court they may amerce the De: 
fendant foz vis default by their diſcretion, 
2. That they may make execution foz the ſame of the gods of the 
Defendant in corpore Comitatus: and it he hath not goods, then th | 
map arreſt che body ofthe Defendant within the body of the Cofinty. 
But the great Queſtion betwen them was, Af a man committeth See this point 
Piracy upon the Sea, and one knowing thereof, recelveth and com: reſolved 8 Eliz. 
fozteth the Defendant within the body of the County; if che Admiral Dyer per curi- 
and other the Commiſſioners, by fozce of the Act of 28 H. 8. cap. 16. m, __ 
may pzoced by Jndictment and conviction againſt the Keceiver and ine printed 
Abettoz, in as much as the offence of the Accefſary hath his beginning Bock. 
within the body of the County? 
And it was reſolved by them, thatſuch a Receiver and Abettoz bp 
the Common Law could not be indicted oz convicted, becauſe that the 
common Law cannot take conuſance of the oziginal Dffence, becauſe 
that is done out of the Aurtsdiction ofthe common Law: and by conſe: 
quence, where the common Law cannot puniſh the pzincipal, the tame 
ſhall not puniſh anp one as acceſſary toſuch a pzincipal. And there: 
foze. Coke chief Juſtice repoꝛted to them a Cale which was in Suffolk in 
anno 28 Eliz. where Butler and others upon the Sea, next to the Town 
of Layſtaft in Suffolk, robbed divers of the Mutens ſubjects, and ſpoyl» 
ed them of their goods, which goods they bzought into Norfolk; and 
there they were appzebended, and there baought befoze me, then a Ju- 
ſtice ot the Peace within the ſame County, whom J examined, and in 
the end they confeſſed a cruel and barbarous Piracy, and that choſe 
gods which then they had with them, were part of the goads which 
they bad robbed from the Qurng ſubects upon the Digh Sea: and J 
was of opinion, that in that Cale it could not be Felonypunithable by 
the common Law, becauſe that the oziginal ac, (ſcil.) the taking of N 
them, was not any offence whereof the common Law taketh knowledg; 
and by conſequence, the bzingtng of them into a County could not make 
the ſame Felony puniſyable by our Law: and it is not like, where one 
ſiealeth gods in one County, and bzing them into avother, there be 
map be indicted of Felony inany of the Counties, becauſe that the oꝛi⸗ 
ginal act was Felony, whereofiþe common Law taketh knowledge: 
and pet notwithſtanding Lcommitted them to the Gaol, until the com- 
ing ofthe Juſtices of Alliſes. And at the next Aſſiſes the Opinion of 
Wray chief Juſtice, and Periam Juſtices of Aſſiſe, was, That foz ag 
much as the common Law doth not take notice of the oziginal Dffence, 
the bzinging of the gods ſtoln upon the Sa into a County, did not 
make the ſame puniſhable at the Common Law: and thereupon they 
were committed to Str Robert Southwell, then Uice-Admiral of the 
ſaid Counties: and this in effect agres with Lacies caſe, which ſee in 
mp Reports cited in Binghams caſe in the 2 Reports 93. and in Con- 
ſtables caſe, C. 3. Reports 107. 
Se the Piracy was Felony, the Bok of 40 Afif 25. by Schard. 
where a Waſter oz Captain of a Ship, together with ſome Engliſhmen, 
robbed the Kings Subjects upon the Pigh Seas; where he ſaith, that it 
was Felonp in the Norman Captain, and Treaſon in the Englifpmen 
his companions : and the reaſon of the ſaid caſe was, becauſe the Nor- 
mans were not then under the Obedience and Allegeance of the 9 
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Caſe. Caſe, 


of England (foz Bing John loft Normandy) and foz that cauſe Piracy 
was but Felony in the Norman, but in the Engliſh who were under the 
Dbedience and Allegeance ofthe King of England, the ſame was ay: 
judged Treaſon,. which is to be underſicod of Petit Treaſon, wylch 
was Pigh Treaſon befoze : and therefoze in that caſe, the Pirates be⸗ 
ing appzebenved, the Norman Captain was banged, and the E -i-h 
men were hanged and dzawn, as appeareth by che lame Bok : ſie 
Stamford 10. — 

And ſome objected, and were of opinion, That Treafons done out of 
the Realm might have ben determined by the common Law; but truly 
the ſame could not be puniſhable, but onely by the Civil Law befoze the 
Admiral, oz by Act of Parliament, as all Fozreign Treaſons and 
Felonies were by the common Law: and therefoze where it is declare; 
by the Statyte of 25 E. 3. That adberence to the Enemies of the Mir 
within England, oz elſewhere, is Treafon, the tame ſhall be trycb ty 
the common Law: but where it is done out of the Kealm, the Oft 
doz ſhall not be attainted but by Parltament, untill the Statute cf 3 
H. 8. cap. 2. although that there areDpinions in ſome Boks to ty 
contrary : ſ& 5 R. 2. Quare impedit, &c. 
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XXII. Trinit. 7 Jacobi Regis: In the Common- 
Pleas. 


Pettus and Godſal ves Caſe. 


Na Fine levped Trinity Term, anno quinto of this King, betwen 
John Pettus Eſq; Plaintiff, and Roger Godſalve and others, D-- 
fozceants of the Mannoꝛ of Caſtre, with the appurtenances, ac. in the 
County ot᷑ Norfolk, where in the third pꝛoclamaiton upon the Font of the 
ſame Fine the ſaid pzoclamatton is ſaid to have been made in the ſixth 
xear ofthe King that now is, which ought to have been anno quinio cf 
the King: and whereas upon the Foot of the ſame Fine, the fourth 
pzoclamation ts altogether left out, becauſe upon the view of the pꝛo⸗ 
clamationsupon Dotfis, upon Recoed, not finis ejuſdem Termini per 
Juſticiarios, rematning with the Chirographer, and the Book of the 
ſaid Chirograpby, in which the ſaid pzoclamattons were firft entered, 
& itappeareth, that the ſaid pzoclamations were rightly and duly made, 
| therefoze it was adjudged, that the Errozs oz defects afozeſaid ſhould b⸗ 
amended, and made to agree as well with the pzoclamacton upon Re: 
coꝛd of the ſaid Fine, and Entry of the ſaid Book, as with the other ' 
pzoclamations in Dorſis ſuper pedes aliorum finium of the came Term: 
and this was done upon the motion of Haughton Serjeant at Law, 


XXIII. Mich. 7 Jacobi: In the Court of Wards. 
Sammes Caſe. 


17 Sammes being ſeiſed of Grany Mead by Copy of Court⸗Koll of 
the Mannoꝛ of Tolle ſham th? great, of which Sir Thomas Becking- 
ham, &c. and held the ſame of the King by Knights ſervice in capite; 
Sir Thomas by his Deed indented, dated the 22 of December, in the 
| firſt 
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firſt year of king James, made between him of the one part, and the ſaid 
John Sammes and George Sammes Son and Peir apparant of the ſaid 
John of the other part, did bargain, ſell, grant, enfeoff, releaſe, and 
confirm unto the ſaid John Sammes the ſaid Mead called Grany Mead, 
to have and to hold the ſaid Mead unto the ſaid John Sammes and George 
Sammes, and their Peirs and Aſſignes, to the onely uſe and bebof of 
the lam John Sammes and George Sammes, their Peirs and Aſſigns 
foz ever : and by the ſame Jndenture Str Thomas did Covenant with 
John and George, to make further aſſurance to John and George, and 
their Peirs, to the uſe of them and their Peirs, and Livery and Seiſin 
was made and delivered accoꝛding to the true intent of the ſaid Inden⸗ 
tures of the within mentioned pz2emiſſes to the uſes within mentioned. 


John Sammes the Father dyeth, George Sammes pis Son and Peir 


being within age, the Queſtion was, Whether George Sammes ſhould 
be in Ward to the King oz no? And in this caſe the points were re⸗ 
lol bed: | | 

1. Fo2 as much as George was not named in the pꝛemiſſes, he can- 
not take by the Habendum; and the Liverp made accozding to the in- 
tent of the Jndenture, doth not give any thing to George, becauſe- the 
Indenture as to him is voyd: but although the-Feoffment be good onelp 
to John and his Peirs,yet the uſe limited to the uſeof John and George, 
and their Peirs, is good. 9 1 

2. Akthe Eſtate had been conveyed to John and his Peirs by the Re- 
leaſe oz Confirmation, as it well map be to a Tenant by Copy of 
Court Roll, the uſe limited to them is good: foz upon a Releaſe which 
creates an Eſtate, a ule map be limited, oz a Rent reſerved” without 
queſtion ; but upon a Releaſe oz Confirmation, which enures by way 
of Mitter le droit, an uſe cannot be limited, oz a Kent reſerved. 

But the third was of greater doubt, If in this caſe the Father and 
Son were Jopnt-tenants, oz Tenants in common? Foz it was object- 
ed, when the Father is onely enfeoffed to the onely uſe of him and his 
Son, and their Peirs in the Per, that in this caſe, they ſpall be Te⸗ 
nants in common. By the Feoffment the Father is in by the common 
Law in the Per, and then the limitation of the uſe ts him and his Son, 
aͤnd to their Deirs, cannot deveſt the Eſtate, which was veſted in him 

by thecommon Law, out of bim, and veſt the Eſtate in pim in the Poſt 
by fozce of the Statute, accozding to the limitation of the uſe : and 
therefoze,as to one mopetp, the Father hall be in by fozce of the Feoff⸗ 
ment in the Per, and the Son, as to the other moyety, ſpall be in by 
fozce of the Statute, accoꝛding to the.limitationof the uſe in the Poſt, 
and by conſequence they ſhall be Tenants in common, But it was an⸗ 
ſwered and reſolved, That they were Joynt-tenante, and that the Son 
in tbe Cate at Bat fpould have the ſaid Gzange by the Survivoz: foz 
if at the Common Law A. bad ben enfeoffed to the uſe of bim and B. 
and their Peirs, although that he was onely ſeiſed of the Land, the uſe 
was joyntly to A. and B. Foz a uſe ſhall not be ſuſpended o2 extinct by 
a ſole ſeiſin, o2 jopnt ſeiſin ofthe Land: and therefoze if A. and B. be 
enfeoffed to the uſe of A. and his Peirs, and A. dyeth, the entire uſe 
ſhall deſcend to bis Heir: as it appeareth in 13 H.7- 6- in Stoners 
Caſe: and by the Statute of 27 H. 8. cap. 10. of Uſes, it appearetþ, 
That when ſ-veral perſons are ſeiſed to the uſe of any of them, that the 
Eſtate ſpall be executed accozding to the uſe. | | 

And as to that which was ſaid, That the Eſiatg.of the Land which 
tbe Father path in the Land, as to the moyety of ſÞe uſe which he ow 
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ſelt hath, ſhall not be deveſted out of him : To that it was anſwered 
und reſolved, That that ſhall well be: fozifa man maketh a Feoff⸗ 
ment in e to one, to the uſe of him and the Peirs of his body, in thig 
caſe, foz the benefit of the iſſue, the Statute accozding to the limitation 
of the uſes, deveſts the Eſtate veſted in him by the common Law, and ex- 
ecutes the ſame in himſelf by fozce of the Statute; and pet the tame is 
out. of the wozds of the Statute of 27 H. 8. which are, Where anp 
perſon, ac. ſtand oz be ſeiſed, ac. to the uſe of any other perſon ; and 
here he is ſeiſed to the uſeofhimſelf : and the other clause is, Where 
divers and many perſons, gc. be joyntly ſeiſed. gc. to the uſe of any 
of them, gc. and in this caſe A. is ſole ſeiſed: But the Statute of 27 
H. S. hath benalways beneficially expounded, to ſatisfy the intention 
of the parties, which is the direction of the uſe accozding to the Kule 
of the Law. So if a man, ſeiſed of Lands in Fe⸗ſimple, by D#d 
cob:nant with another, that be and his Peirs will ſtand ſeiſed of the 
ſame Land, to the uſe of himſelf and the Petrs of his body, oz unto the 
uſe of himſelf fox life, the remainder ober in Fe; in that taſe, by the 


' operation of the Statute, the Eſtate which be bath at the common Law 


is deveſted, and a new Eſtate beſted in himſelf, accozding to the Itint⸗ 
tation of the uſe. And it is to be known, that an uſe of Land (which 
is but a pernancy of the pꝛofits) is no new thing, but part of that 
which the owner of the Land had: and therefoze, if Tenant tn Bor- 
rough-Engliſh, v2a man ſeiſed of the part of his Mother, maketh a 
Feofkment to anofher without conſideration, the pounger Son in the 
one caſe, and tho Beit on the part of the Mother on tbe other, ſhall 
habe the uſe, as they ſhould habe the Land it celf, if no Feoffment had 
ben made: as it is holden-in 5 E. 4.7. Se 4 ànd 5 Phil, and Mar. 
Dyer 163. So if a man maketh a Feoffment unto the uſe of another 
in tapl, and afterwards to the uſe of bis right Peirs, the F-offoz hath 
the Keverſfon of the Land in bim; foz if the Done dyeth without 
iſſue, the Law giveth the uſe, which was part ofthe Land, to him: and 
to it was reſolved, Trinity, 3 1-Ehz. betwen Fenwick and Milford in 
the Kings-Bench. So in 28 Hf. 8. Dyer 11. the Lozd Roſſes Caſe : 
A man ſeiſed ot one Acre by Pzlozity, and of another Acre by Poſte⸗ 
riozity, and make a Feoffment in Fee ok both to bis uſe: and it was 
adjudged, that although both pale at one inſtant, yet the Law ſhall 
make a P2iozity of the uſes, as if it were of the Land it ſelf : which 
pꝛobes, that the uſe is not and new thing, foz then there ſhould bz no 
Paiozity in the Caſe : Se 13 H. 7. b. by Butler; 

So in the Caſe at Bar, Tye uſe limited to the Feoff and another, 
is not any new thing, but the pernancy of the old pzofits of the Land, 
which well map be limited to the Feoff and another jopntly: But if 


theuſe had been onely limited to the Feoffee and bis Peirs, there, be: 


cauſe there is not anylimitation to another perſon, nec in præſenti, nec 
In futuro, be ſhall be in by fozce of the Feoffment. 

And it was reſolved, That Joynt-tenants might be ſeiſedto an uſe, 
although that they come toit at ſeveral times: as, ifa man maketh a 
Feoffment in Fe to the uſe of himſelf, and to ſuch a woman, which 
be ſhall after marry, foz term of their lives, oz in tayl, oz in k; in 
this caſe, ifafter he marrieth a Wife, fþe ſhall takejopntly with him, 
although that they take the uſe at ſeveral times, foz they derive the uſe 
out of the ſame fountain and ' Fr&hold, ſcil. th? Feoffment: Se 
17 Eliz. Dyer 340% So if a Diſſeiim be had to the uſe of two, and on? 
ok them agrerth at one time, and the other at another time, thep * 
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be Joynt-tenants3 but otherwiſe it is of Eſtates which paſs by the 


common Law: and therefoze if a Gzant be made by ded td one man 
foz term of like, the Kemainder to the right Peirs of A. ang B. in 
Fe, and A. bath iſſuz and dyeth, and afterwards B. bath iſſue and 
dyeth, and then the Tenant foz life dyeth ; in that caſe the Peirs of 
A. and B. are not Joynt-tenants, noz ſhall joyl in a Scire facias to exe⸗ 
cute the Fine, 24 E. 3. Joynder in Act ion 10. becaule that although 
the remainder be limited by one Fine, and by joynt wozds, yet becauſe 
that by the death of A. the Kemainder as unto the mopety veſted in þis 
Heir, and by the death of B. the other moyety veſted in his Heir at ſeve- 
ral times, they cannot be Joynt-tenants : But in the caſe ofa uſe, the 
Pusband taketh all the uſe in the mean time; and when he marryetþ, 
the Mike takes it by fozce of the Feoffment and the limitation of the uſe 
jopntly with bim, foz there is not any fraction and ſeberal veſting by 
parcels, as in the other caſe, and ſuch is the difference, Sg 18 E. 3. 
28. And upon the whole matter it was reſolved, That becauſe in the 
' pzincipal cace the Father and Son were Jopnt-tenants by the oziginal 

purcbaſe, that the Son having the Land by Survivoz, ſhould not be in 
Ward : and accozdingly it was ſo decreed. | 


XXIV. Paſc. 39 Eliz. Rot. 233. In the Kings-Bench. 
Collins and Hardings Caſe. 


T*: Caſe betwen Collins and Harding was, A man ſeiſedof Lands 

in Fe, and allo of Lands by Copy of Court Roll in Fe, accozding 
to the Cuſtome of the Pannoz, made one entire Demiſe of the Lands 
in Fe, and of the Lands holden by Copy accozding to the Cuſtom, ta 
Harding foz pears, rendering one entire ent: and afterwards the Leſ 
ſoz ſurrend2red the Copybold Land to the uſe of Collins and his Beirs: 
and at another time granted by Ded the KReberſion of the Frehold 
Lands to Collins in F&, and Harding attozned; and afterwards foz 
the Kent behind, Collins bzought an Action ot Debt foz the whole Rent: 
And it was obiected, That the reſervation of the Kent was an entire 
contract, and by the Act of the Leſſ the ſame cannot be appoztioned : 
and therefoze if one demiſeth thze Acres, rendering 3 s. Rent, and 
afcerwards bargaineth and ſelleth, by D#d indented and inrolled, the 
Keverſion of one Acre, the whole Kent is gone, becauſe that the Con⸗ 
tract is entire and cannot be ſevered by the Act of the Leſſoz : Alto the 
Leſſee by that ſhall be fubject to two Fealties, where he was ſubject but 
to one befoze, ; 

As to thele points, it was anſwered and reſolbed, That the Contract 
was not entire, but that the ſame by the Act of the Leſſoz, and the aſ⸗ 
ſent of the Leſſæ, might be divided and ſevered : faz the Kent is inci- 
dent to the Reverſion, and the Keverſton is ſeverable, and by conſe⸗ 
quence the Kent allo: foz acceſſarium ſequitur naturam ſui principalis , 


and that cannot be ſevered oz dtvided by the afſent of the Leſſæ, oz ex- . 


pes attoznment, oz implped by fozte of an Act of Parliament, to 
which every one is a party. as by fozce of the Statute of Jnrolments, oz 


of Uſes, gc. And as to the two Fealties, to that the Leſſie ſhall be 


ſubject, although that the Kent ſhall be extinct : foz Fealtp is by ne: 
cefſity of Law incident to the Keverfian, and to every part of it; but 
the Rent ſhall be divided pro rata , ; and lo it was — 

: | nd 
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And it was alfo adjivged, 'That'although Collins cometh to the Re · 
verllon by ſeveral Coriveyaitces, and at ſeveral times, pet be might 
bzlng an action of Debt foz the whole Kent. Hill. 43 Eliz. Rot. 243. 
Weſt and Laſſels'Caſe: A man made a Leaſe foz pears of certam 
Linds; and akterwards beviſeth the Kever lion of two parts to one, be 
wall habe two parts bf the Kent ; and he may haue an Action of Debt 
foz the ſame, and have Judgment to recover. Hill. 42 Eliz. Rot. 108. 
in theCommon-Pleas, Ewer and Moyls Caſe : The TDeviſte of the Ke- 
verſion of part ſhall avow foz part of the Kent, and ſuch Abowep ſhall 
be gend and miaintainable, 7; | 

Note well theſe Cafes and Judgments, 'foz they are given upon great 
reaſon'and confideratton, 'foz otherwiſe great inconventence would en⸗ 
ſue; if ve ſebetance ok part of the Keverſion,' the entire Kent buid 
be loft : and the opinion repozted by Serjeant Benloes, in Hill. 6 and 
7:E. 6. tothe contrary, nipil valet, (ſcil.) That the Kent in tuch caſe: 

ſhall be loft, 'becatiſe that no contract can be appoztioned, which is not 
a Law: Foz, 1. A Rent reverſed upon a Leafe foz pears is moze than 
a Contract, foz it is a Kent-ſervice, 2. It is incident to the Rever- 
ffon which is ſeberable. 3. Apon tecobery of part in Waſte, oz up- 
onentry in part foz a fozfeiture, oz upon ſurrender of part, the Kent is 
appoztionable, 


25, Rote; Jt was adjudged 19 Eliz. in the Kings-Bench , That 
where one obtained a'ÞPzobibition upon Þzeſcriptton de Modo Deci- 
mand, by payment of a certain ſum of monp at a certain dap; upon 
which iſſue was taken, and the Jury found the Modus Decimandibp 
pament' of the ſaid ſum, but that it had ben pupd at another day: 
and the Caſe was well debated, and at the laſt it was reſolved, That 
nd Contultation would ve granted; foz although that the day of pay- 
ment be miſtaken, vet it appeareth to the Court, that no Tythes in 
kinde were due, foz which the ſult wan in the ſpiritual Court: and the 
Tipil' at the Cuſtom de Modo Decimandi belongeth to the Comman 
Law, and a Conkaltafion ſhall not be granted where the Spirtcuat 
Court hath not Jurtsdircion of the Cauſe: Tanfield; chief Baron, path 
the Kepozt of this Cale. 


XXV. Mich; 7 Jacobi Regis. 


1 * an Ejectione Firm#, the Mrit and Declaration were of two parts 
, of certain Lands in Hetherſet and Windham in Norfolk, and doth 
not tag in two parts, in the parts to be divided ; and pet it was good 
as well in the Declaration as in the Weit : foz without queſiton the 
Mrit is good, de duabus pattibus ; generally, and ſo is the Kegifter, 
Se 4 E. 3. 162. 2 E. 3. 31. 2 Aſſiſ. 1. 10 Aſſiſ. 12. 10 E. 3. 511. 
11 Aff. 21. 11 E. 3. Bre. 478. 9 H. 6. 36. 17 E. 4. 46. 19 E. 3. Bre. 
244. And upon ali the ſaid Books it appeareth, that by the intendmene 
and conſtruction of the Law, when amy parts are demanded without 
ſpewing in how — Ag the whole is divided, that there remains 
but one part not divided : As if two parts are demanded, there remains 
athtrd part; and when thee parts are divided, there remains a fourth 
part, ac. But _ 'anp demand ts of other parts in other fozm, ihrre 
be ought foſheb the fame ſpectalty : ns if one demandeth thace parts of 

fibe 
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five parts, oz four parts of ſix, ge, And accozding to wis difference it 


was lo reſolved in Jourdens Caſe in the Kings- bench: and 
Judgment was given in this Term in the Caſe at Bar, 


XXVI. Mich. 7 Jacobi Regis: In the Common- 
Pleas. 


Muttons Caſe, 


A Action upon the Cale was bzought againft Mutton, foz calling 
of the Plaintif, Sorcerer and Inchanter, who pleaded Not- guilty; 
and it was found againſt him to the damages of 6 d. And it was holden 
by the whole Court in the Common-Pleas, that no action lieth fox the 
ſaid wozds : foz Sortilegium eſt rei futuri per ſortes exploratio: Et 
Sortilegus fave Sortilegiſta eſt qui per ſortes fatura prænunciat. Jnchautt- 
try eſt veibis aut rebus adjunctis aliquid przter naturam molirĩ: whereof 
the Poet ſaith, | 
Carminibus Circes ſocios mutavit Ulyſſis. 

Sr 45 E. 3. 17. One was taken in Southwark with the Bead and 
Uifage of a Dead man, and with a Book of Sozcerp in bis Sail: and 
he was bꝛought into the Kings- Bench befoze Knevet Juſtice, but no Jn-* 
ditt ment was fra med againſt him: foz which the Clarks made bim 
wear, that he ſhould never after commit any Sozcerp; and he was 
fent to pꝛi on: and the Head and the Book were burned at Tuthil, at 
the charges of the {Pziſoner, And the ancient Law was, as it appear⸗ 
eth by Benton, that thoſe who were attainted of Sozcerp were hurned: 
but the Law is not ſuch at this dap; but he who ts convicted of fuch tm- 
poſture and deceit ſhall be fined and tmpzifoned. And it was ſatd, that 
it was adjudged, That if one calleth another Mitch, that an Action 
will not lie, foz it is to general: Et dicitur Latine Venefica : But if 
one ſaith, She is a Witch, and hath bewitched ſuch a one to death, an 
Action upon the Caſe ['eth, if in truth he be dead. Comuration is de⸗ 
rived of there wozds, Con and juro ; Et proprie dicitur quando multi 
in alieujus perniciem jurant: And in the Statute of 5 Eliz. cap. 16. it 
is taken fo2 Jnbocation of any evil and wicked Spirits, i. eſt conjuta - 
re verbis concepris aliquos malos & iniquos ipiritus; the ſame is made 
Ke lonp: But Witchcraft, Jnchantment, Charm, oz Sozcery, is not 
felon",if by them any perſon be not killed oz dyeth. So that Conjuratt- 
on elt verbis conceptis compellere malos & iniquos ſpiritus aliquod facere 
vel dicere, & c. But a Witch, who wozks anp thing by any evil ſpirit, 
doth not make any Conjuration oz Invocation by any powerfull names 
of the Dev'l, but the wicked ſpirit comes to her familiacly, and there» 
foze is called a Familiar: But if a man be called a Comurer, oz a 
Mich, he yall not have any Action upon the Caſe, unleſs that be ſaith, 
That be is a Conjurer of the Devil, oz of anp evil oz wicked ſpirit : oz, 
that one is a Witch, and that he hath bewitched any one to death, as 
is befcz: ſaid. | 

And note, that the firſt Statute which was made againft Conjurg* 
tion, Witchcrafr, Sozcerp, and Inchantment, was the Act of 33 H. 8. 
cap. 8. and by it they were F-lonp in certain caſes ſpecial , but that 
Ag was r:p:aled by the Statute of 1 E. 6. cap. 12, 


L 2 Mich. 


Sir Allen Percies) Parr XIII. 
Caſe. 


bil. Mich. Term, Jacobi Regis; In the Court 
| of Wards. 


Sir Allen Percies Caſe. 


Ir John Fitz and Bridget his Wife, being Tenants foz life of a Te: 
nement called Ramſhams, the remainder to Sir John Fitz in tail, 
the remainder to Bridget in tail, the Keverfion to Sir John and his 
Hir Jobo; and Bridget his Mike, by Indenture demiſed the 

ith Aenement to William Sprey tog divers years pet to come, except all 
Timberz, Daks and Aches, and liberty to carry them away , 
nent, and aferwards Sir John byed, habing iſſue Mary 


515 * r, now the Wife of Sir Allen Percy Knight : and after: 
oy 
toe lnben 


Tras pf 


ſaid William Sprey demiſed the ſame Tenement to Sir Allen 
years : The Mueſtion was, Whether Sir Allen, having the 
immediate inheritance in the right of bis Wife, expectant upon the 
Eſtate foz the life of Bridger, and alſo baving the poſiefſion by the ſaid 

ſe, might cut down the Timber Treg, Daks, and Aſhes : 
ID ut . 77 be might well do it: foz it was reſolved in 
SAWDQErS, | 


he Dines,. oz the Tres, oz the Clay, ac. that the exception is 
vgvd, becj wh Then ben e fle t which he cannot lawfully take, 
bi ood not belong unto him bp the Law, But it was anſwered 
glued by the two chief Juſtices, and the chief Baron, That in 
Gaſe at Bar, the Exception was good without queſtion, becauſe 
t bewho path the Inheritance, jopns in the Leaſe with the Leſſee foz 
And it was further reſolved, That if Tenant foz life Leaſeth ſoz 
r excepting the Timber Tres, the ſame is lawfully and wiſelp 
esl 4 4 ile, if the Leſſe oz Aſigne cutteth down the Tres, 

th Wmangt lite ſhould be puniſh:d in Waſte, and (ould not have 
ap emed againſt the Leſſe foz years : and alſo if he demiſeth the 
Handwitbout exception, be who bath the immediate Eſtate of Inheri- 
tance, by.the alfent of the Leſſe, map cut down all the Limber Tres, 

en the term ended, all ſhould be waſted, and then the Tenant 
-$guld not have the Boots which the Law giveth him, noz the 
mag? and other ponts ok the ſaid Trees, which be lawfully might 
But when Tenant foz life upon bis Leaſe excepteth the Tres, 

| 12 dotun by the Leſſoz, the Leſſe oz Aſſignee ſyall have an 


i Jy Quare vi & armis, and ſhall recover damages ac- 
- bis caſe is not like to the (aid caſe of Saunders, which was af: 
fimigp te l gd Law; foz there the Lefſ aſſigned over his whole 
intgre$s, and -rherefoze could not except the Pines, Tres, and Clay, 
. which he ha LL to the Land: and therefoze 
he could not have them when he had departed with his whole intereſt, 
noa he cad not take them either foz Neparations os otherwiſe : But 
on 1217 fox life-Leaſeth foz years, except the Timber Trees, tbe 
J 
& fo ta 


eth yet annexed to bis Freehold, and he may command the 
the ſaid caſe of Saunders, a Judgment is cited between Foſter and Miles 


e them foa neceſſary Reparations of the Pouſes. And in 
Plaintiffs, 
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Plaintiffs, and Spencer and Bourd Defendants, That where N eſte fog 
years aſſigns over his term, except the Tres, that Mae in ig 
caſe ſhall be bzought againſt the Adige, but in this caſe witþour : 
on Waſte lieth againſt the Tenant foz life, and ſa there is & differs 
ence, ac. 4:50 


XXVIII. Mich, _ 7 Jacobi Regis: In the Court 
| of Wards, res, 


) | Hulmes Caſe, 


TY King (in the right of his Dutchy of Lancaſter) Lozd: Richard 
Hulm (ſeiſed of the Pannoz of Male in the County of Lancaſter, 
bolden of the King as of bis Dutchp by Knights — elne: and 
Robert Male (f eiſed of Lands in Male, holden of the Peln as or i 
ſatd Wannoz by Knights ſervice) Tenant, Richard Hulm dye; after 
whole death, 31 Hen. the eighth , it was, that he dyed ſeiſed 9 of 
ſatd Penalty, and that the ſame deſcended to Edward his Son and 
with en age, and found the Tenure afozeſatd, ac. And during the fim 
that he was within age, Robert Male the Tenant dyed; after which, in 
anno 35 H. 8. it was found by Dffice, That Robert Male dped tleb 
ok the ſaid Tenancy peravail, and that the came deſcended to Richard 
his Son and Peir within age, and that the ſaid Tenancy was halden 
of the King, as of his laid Dutchp, by Knights ſervice 3. whereas in 
truth the ſame was holden of Edward Hulm, then in Ward of bs 
as ofhis Penalty: foz which the King (eiſed th: ard ot the | 
the Tenant. And afterwards, anno quarto Jacobi Regis that now is, 
after the death of Richard Male, who was lineal Peicof the ſaid Robert 
Male, by another Office it was found, That the (aid Richard died ſeifed 
of the ſaid Tenancy, and beld the ſame gf the King, as of pig by, 
by Knights ſervice, his Deir within age: whereupon Richard py 
Cofin and Peir of the ſaid Richard Hulqm, had paeferred a Bil to 
admitted to his Traberſe of the ſaid Dfice found in quarto Jacobi Re- 
gis: And the Queſtion was, Whether the Office found in 35 H. $. 
be anp eſtoppel to the tald Hulmy to Traverſe the ſald laſt Dffice ? of if 
that the ſaid Hulm ſpould be daiven firſt to Traverſe. the Dffice af 
9 And it was objected, That pe ought firſt to Traverſe the Sie if 
35 H. 8. as in the Cafe of 26 E. 3. 65. That if two Fines be leveet 
of Lands in ancient Demeln, the Lozd of whom the Land is bolden 
ought to have a Writ of Deceit to reverſe the firft Fine; and in that 
the ſecond Fine ſhall not be a Bar: And that the firſt Dffice ſhall hay 
as long as the ſame remains in fozce. Sh . 
To which it was anſwered and reſolved by the two Thief Juſtices 
and the Chief Baron, and the Court of Wards, Thaf pe Fong of 
an Office is not any eſtoppel, foz that is but an enqueſt of Nffice, and 
the party grieved ſhall have a Traverſe to it, as it bath ben confeſſed, 
and therefoze without queſtion the ſame is no eftoppel 3 But when an 
DIffice is found falfly, that Land is holden of the king by Anigpts ſer- 
vice io capite, oz of the King himſelf in Socage, if the Peir Tueth a 
. Livery, now it is holden in 46 E. 2 e Moowbrey and 
cſey, that pe {yall not after add, that the Land is nat holde ley 
ng, 
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King 3- but that is not any effoppel to the Deir himſelf who ſueth the 
Livery, and hall not conclude his Deir : foz ſo ſaith Mowbray himteit 
expzeſip in 44 Afliſ. pl. 35. That an Eſtoppel by ſuing of Livery ſhall 
eftop onelybimſelfthe Deir during his life: And in 1H. 4. 5. b. there 
the eaſe is put of expzels confeſſion and ſuing of Ltvery by the iſſue in 
tap! upon a falſe Dffice: and there it is holden, that the Jurozs upon 
g new Diem clauſit extremum, afcer the death of ſuch ſpecial Petr, are 
at large, accozding to their conſcience, to finde that the Land is not 
- holden, gc. foz they are ſwozn ad veritatem dicendum : and their finding 
in called veredict um, quaſi dium veritatis; which reaſon alſo ſpall 
ſerve, when the Helr in Fe-fimple ſueth Livery upon a falſe @ffice , 
and the Jurozs after bis death ought to find accozding to the truth: 
So it is ſaid 33 H. 6.7. by Laicon, that if two lifters be found Þeirs, 
whereof the one is a Baſtard, if thep jopn fn a Suit of Livery, he 
which jopneth with the Baſtard in the Livery, ſhall not alledg Baſtar⸗ 
dy inthe other: but there is no Book that ſaith, that the Eſtoppel ſpall 
endure longer than during bis life: and when Livery is ſued by a ſpe⸗ 
ctal Peir, the fozce and effect of the Livery is executed and determined 
by bis death, and by that the Eſtoppel is expired with the death of the 
fob but that is to be intended of a general Livery: but a ſp.ctal 
very ſhall not conclude one: But as ft is expzeſſed, the wozds of a 
general Liverp are; When the Heir is found of full age: Rex Eſ- 
chaetori, &c. Scias quod cepimus homagium J. filu & haredis B. de- 
fun&i de omnibus teiris & renementis quz idem B. Pater ſuus tenuit de 
nobis in capite, die quo obiit, & ei terras & tenement. illa reddidimus, ideo 
tibi præcip:mus, & c. And when the Peir was in Ward, at his full 
age, the Writ of Livery fyall ſap, Rex, &c. Quia J. filius & hætes 
B. defuncti qui de nobis tenuit in capite ætatem ſuam coram te ſufficien- 
tet probavit, &c-” Ceperimus homagium ipſius J. de omnibus terris & te- 
vementis, quæ idem B. Pater ſuus tenuit de nobi in capite die quo obiit, 
& ei terras & tenement, illa reddidimus, & ideo tibi pracipimus, ut ſupra, 
tec. Which Writ is the Suttof the Heir, and therefoze although that all 
the wozds of the Writ are the wozds of the Ring, as all theaWri's of 
the King are; and although that the Livery be general, ce omnibus 
tertis & tenementis de quibus B. pater J. tenuit de nobis in capite die 
vo obiir, without direct affirmation that any Pannoz in particular is 
olden in capite, and notwithſtanding that the ſame is not at the pzo- 
ution of the Kings Writ, and no judgment upon it; yet becauſe 
the general Livery is founded upon the Dffice, and by the Dffice it was 
found, That divzrs Lands oz Tenements were hold:n of the ing 
ir capite, foz th:s cauſe the ſuing of the Mrit ſhall conclude the Heir 
onelp which fueth the Liverp, and after bis death the Jurozs in a new 
Writ of Diem clauſit extremum, are at large, as befoze ts ſaid. And 
if that Jurp find faifly im a Tenure of the King alſo, the Lozd of 
whom the Land is þolden map traverſe that Dffice: D2 if Land be 
þolden of the King, gc. in Socage, the Heir may traverſe the laſt Df- 
fice, foz by that be is grizvedonely; and be ſhall not be d2iven to tra: 
berſe the firif Dffice : and when the Fatber ſueth Livery, and dyeth , 
the concluſton is executed and paſt, as befoze is ſaid. And note, that 
there is a ſpecial Livery, but that pzocebs of the Gzate of the king, 
and is not the Suit of the Peir, and the King map grant it either at 
full age, befaze ætate probanda, &c. ez to the Heir witbin age, as it ap⸗ 
peareth in 21 E. 3. 40. And that is general, ànd ſhall not compzebend 
any Tenure, as the general Liverp doth, and therefoze it is not anp 
effoppel 
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ry vugbt habe been granted befoze anp Dffice found; but p 
pfatureo 33 6:8 c3p 23, tis prokſded, That ma Jon @ Pets, 
paving Lands o Tenements above the pearly vaJue of 20 1. thall pave 
oz ſue;any liverp, befozeinquiſition oz Pffice foimd, befaze the Eſchra: * 
tog 02 other Commiſion, But by an erpzeſs claiiſe in the ſame Ag ,- 
Liverp-. may be made of the Lands and Tenements compglzed oz not 
compaized in ſuch Dffice 3 fo that if Dffice be found of 25 parteł, it 
is ſufficient; And if, the Land in the Dffice doth. exced 20 I. then the 
Deir may ſye a general Livery after Dffice thereof found, as is afoze- 
ſaid : but if the Land doth not exced 5 1. by the year, then a genetal 
Livery may be ſued without, Dffice by Warrant of the aſter of the 
Wards, ac. Sg 23 EIN Dyer. 177. That the Auen ex debito Juſtitiæ 
is not bound at this dap, after the ſaid Act of 33 Hl. 8. ta grant a ſpe⸗- 
cial Ltvery; but it is at ber election to grant a ſperial Liuerp, oz to 
dzibe the Peir to a general Livery. | "a: 

At was alſo reſolvedin this Caſe, That che Dffice of. 35 H. 8. was 
npt traverſable, foz his own Traverſe ſhall pzove, that the Ring bad 
cauſe to haue Wardſhip by rcaſon of Ward: Aud when the King com- 
eth to the poſſeſſion by a falſe Office, oz other means, upon a pꝛeteuce 
of right, where in truth he bath no right, if it appeareth that the ning 
hath arp other right oz intereſt to have the Land there, none ſhall tra- 
verſe-the Office oz Title of the King, becauſe that the Judgment in the 
Traverſe is, Ideo conſidetatum eſt, quod manus Domini Regis à poſſeſ- 
fione amoveantur, &c. which ought not to be, when it appeareth to 
the Court, that the king hath right oz intereſt to habe the Land, and 
to hold the ſame accozdingly : S 4 H 4. fo. 33. in the Earlof Kents 
Cale, ac. ; 


XXIX. Mich. 7 Jacobi Regis, 


"Dte.; The Paziviledg, D2der, oz Cuſtom of Parliament, either Parliament, 
of the Upper Paule, oz of the Pouſe of Commons, belongs to 

the determination oz deciſion. onely of the Court of Parliament: and 
this appeareth by two notable Pzecedents : N 

Tye one at the Parltament holden in the 27 year of King Henry 
the ſixth, There was a Controverſie moved in the Upper Pouſs be⸗ 
tween the Earls of Arundel and of Devonſhire, foz thetr ſeats, plates, 
and pzehemfinences of the ſame, to be pad in the Rings pzeſence, as 
well in the Þigþ Court of Parliament, as in bis Counſels, and elce: 
where: Tye King, by tbe advice of the Lozds ſpiritual and tempozal, 
committed the tame to certain Lozds of Paritament, who foz that they 
had not leiſure ta examine the ſame, it pleaſed the Ring, by the adutce 
of the Lozds at this Parliament, in anno 27 of his Wenn, That the 
Audges of the I and ſyould hear, ſæ, andexamine the Title, gc. and to 
repozt what they conceibe herein: The Judges mode repozt as follow: 
eth; That this matter ( viz. of Ponoz and pzecedency beiwen the two 
Earls, Loads of Parliament) was a matter of Parliament, and be- 
longed to the Kings Pigbneſs, and the Lozds ſpiritual and tempozal 
in Parltament, by them to be decided and determined; yet being there 
fo commanded, they ſhewed what they found upon examination, and 
their Dpinions thereupon, | . + 

Another Parliament in 31 H. 6. which Parliament begun the 2 


eſtoppel without queſtion, And at the Common Law, a ſpectal Lie 


6a 
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of March, and after it had continued ſome time, it was pzozogued un 
til the fourteenth of February: and afterwards in Michaelmas Term, 
anno'31 H. 6. Thomas Thorp, the Speaker of the Commons Pouſe , 
at the Suit of the Duke of Buckingham, was condemned in the Ex- 
chequer in 1000 l. damages foz a Treſpaſs done to him : The 14 of 
February, the Commons mobed in the Upper Pouſe, That their 
Speaker might beſet at liberty, to exerciſe his place: The Lozds refer 
this cate to the Judges, and Forteſcue and Priſoit, the two chief Ju- 
ſtices, in the name of all the Judges, after ſad conſideration and ma: 
ture deliberatton had amongſt them, anſwered and ſaid, That they 
ought not toanſwer to this queſtton, fozit bath not ben uſed afozetime, 
That the Juſtices ſhould in any wile determine the Pꝛivlledg of this 
High Court of Parliament; foz it is ſo bighand mighty in its nature, 
that it may make Laws; and that that is law, it map make no Law: 
and the determination and knowledg of that Pziviledg belongeth to 
tþe Lozds of the Parliament, and not to the Juſtices : But as foz 
pꝛocedings in the lower Courts in ſuch caſes, they delivered their D- 
pinions. And in 12 E. 4. 2. in Str Jobn Paſtons caſe, it is þolden, 
that every Court all determine and decide the Pziviledges and Cu⸗ 
ſtoms of the ſame Court, ac. 


iy 
XXX, Hilary Term, 7 Jacobi Regis: In the Star- 
Chamber. 


Heyward and Sir John Whitbrokes Caſe, 


N the Cate betwen Hey ward and Sir John Whitbroke in the Star- 
Chamber, the Defendant was convicted of divers Piſdemeanozs , 
and Fine, and Jmpzifonment impoſed upon bim, and damages to the 
Plaintiff: and it was moved that a ſpecial Pzoceſs might be made out 
of that Court to levy the ſaid damages upon the Goods and Lands of the 
Defendant :' and it was referred to the two chief Juſtices, whether 
any ſuch Pzoceſs might be made? who this Term moved the Caſe to 
the chief Baron, and to the other Judges and Barons; and it was 
unanimouſly reſolved by them, That no ſuch Pzoceſs could oz ought to 
be made, neither foz the damages noz foz the coſts given to the Plain: 
tif: foz the Court hath not any power oz Jurtsdic ion to do it, but onely 
to kp the Defendant in pziſon until he pay them. Foz, koꝛ the Fine 
due to the King, the Court of Star- Chamber cannot make fozth any 
Pꝛoteſs foz the levying of the ſame, but they eſtreac the ſame into the 
Exchequer, which hath power by the Law to wzit fozth Pzoceſs to the 
«97 wy to levy the ſame. But if a man be convicted in rye Star-Cham- 
er foz Fozgerp upon the Statute of 5 Elx. that in that caſe, foz the 
double coſts and damages, that an Engliſh Writ ſhall be made, direc- 
ed to the Sheriff, ac. reciting the conviction, and the Statute foz the 
levying of the ſaid coſts and damages of the gods and chattels, and 


 p2ofits of the Lands of the Defendant, and to bzing in the mom into 


the Court of Star-Chamber, and the Writ ſhall be ſealed with the great 

Seal, and the Teſt of the Ring: Foz the Statute of 5 Eliz. bath gi- 

ven Jurisdiction to the Court of Star-Chamber, and power to giv? 

Judgment ( amongſt other things) of the coſts and damages, which 

being given by fozce of the ſatd Act of Parliament, bp a 
2 
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f 


the Court by the Act hath power to grant Executton 3 Quia quando ali 
quid conceditur, ei omnia concedi videmur per quz devenitur ad illud; 


And it was reſolved, That the giving of the damages to the Plaintiſt 


was begun but of late times: and although that one oz two Pzecedents - 


were ſhewed againſt this Relolution, they being againſt the Law, the 
Judges bad not any regard to them. The like Reſolution was in the 
Caſe of Laogdale in that Court. 


XXXI. Hilary Term, 7 Jacobi Regis: In the 
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Morſe and Webbs Caſe, 


N a Replevin bzought by John Morſe againſł Robert Webb of the 
taking of two Den the laſt day of November in the third pear ofthe 
Reign ok the King that now ts, in a place called the Dowafield in Lud- 
dington in the County of Worceſter : The Defendant, as Bayliff to 
William Sherington, Gent. made Conuſance, becauſe that the place 
where is an Acre of Land which is the Fc&þold of the ſaid William 
Sherington, and faz damage-feaſants, oc. Jn Bar of which Abowzp 
the Plaintiff ſaid, That the ſaid Acre of Land is parcel of Down- 
field, and that he himſelt, at thetime, and befoze the taking, ac. was 
and pet is ſeiſed of two yard Land, with the appurtenances, in Ludding- 
ton afozeſatd : And that he, and all thoſe whoſe Eſtate he bath in the 
faid two pards of Land, time out of minde, ac. bave uſed to þave 
Common of paſture per totum contentum of the ſaid place called the 
Domwnfield, whereof, ac. foz four Beaſts called Rother Beaſts, and two 
Beaſts called Pozſe-beaſts, and fog ſixty Sh&p, at certain times and 
ſeaſons of the pear,as to the ſaid two yard Lands, with the appurtenan⸗ 
ces appertaining : and that pe put in the ſald two Yxen toule his Com⸗ 
mon, 6c. And the Defendant did maintain bis Abowzy, and traverſed 
the Pꝛeſcription, upon which the parties were at iſſue, and the Jurp 
gave a ſpecial Uerdict, That befoze the taking, one Richard Morſe, Fa- 
ther ol the ſaid John Morſe, and now Plaintiff, whoſe Petr he ts, was 
ſeif:doftþ2 ſaid two yards Land, and that the ſaid Richard Morſe, &c. 
had the Common of Paſture foz the ſaid Chattel, per totum contentum 
of the ſaid Downfield, in manner and fozm as befoze is alledged, and 
fo ceifed 3 The ſaid Richard Morſe, in the twentieth pear of Queen 
Elizabeth, demiſed to William Thomas and John Fiſher divers parcels 
of the ſaid two yard Lands, to which, ac. viz. the four Buts of arable, 
with the Common and intercommon to the ſame belonging, foz the 
term of four hundzed pears 3 by fozce of which the ſaid William Tho- 
mas and Jobn Fiſher entred, and were poſſeſſed : and the ſaid Richard 
fo ſeiſed, dyed thereof ſeiſed 3 by which the ſaid two pard Lands in pol⸗ 
ſeſſion and Reverſton deſcended to the ſaid John Morſe the now Plajn- 
tiff: And if upon the whole matter, the ſaid John Morſe now hath, and 
at the time of the taking, c. bad Common of Paſture, gc, foz four 
Beaſts called Kother Beaſts, and two Beaſts called Pozſe-Beaſts, and 
fo lixty Sheep, ac. as to the ſaid two Acres of Land, with the appur- 
— belonging, in Law oz not, the Jury pꝛaped the advice ” the 
ourt. | | 
Note, that this Plea began Trin. 5 Jacobi, Rot, 1405. And upon 

az Argument 
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Argument at the Bar, and at the Bench, it was reſolved by the whole 
Court, that ifought to be found againſt the Defendant, who pad tra- 
verſed the Pzeſeription : Foz although that all the two yard Lands 
pad ben demiced foz years, pet the Pzeſcription made by the Plain⸗ 
tiff is true; foz he is ſeiſed in his Demeln as of Fe of the Fræhold 
of the two pards of Land, to wich, ac. And without queſtion the An- 
heritance and frehold of the Common, after the years determined, is 
appendant to the ſaid two yard Lands; and therefoze clearly the iſſue 
ts to be found againſt the Defendant : But if he would take advantage 
of the matter in Law, he ought ( confeſſing the Common) to have 
pleaded the ſatd Leaſe ; but when he fraverſeth the Pzeſcription, he 
cannot give the ſame in evidence. 

2. It was reſolved, That if the ſaid Leaſe had ben pleaded, that 
the Common, during the Leaſe foz years, is not ſuſpended oz diſchar- 
ged; foz each of them ſhall have Common Rateable, and in ſuch man⸗ 
ner, that the Land in which, ac. ſhall not be ſurcharged : and if fo 
ſmall a parcel, be dzmiſed,” which will not kep one Dx, noz a Shep, 
then the whole Common ſhall remain with the Leſſoz, ſo always as the 
Land in which be not ſurcharged. | 

3. At was refolved, That Common appendant unto Land, is as 
much as to ſay, Common fozCattel levant and couchant upon the Land 
in which, ac. o that by the ſeverance of part of the Land to which, ac. 
no p2ejudice can come to the Terre⸗tenant in which, ac. ä 

4. Stk the Caſe of bs 5 in the fourth part of my Reports, 
fo. was affirmed foz gad Law : and there is no difference, when 
the Pzeſcription is foz Cattel levant and couchant, and foz. a certain 
number of Cattel levant and couchant : But when the Pzecription 
is foʒ Common appurtenant to Land without ( alledging that it is foz 
Cattel levantand couchant) there a certain number ofthe Cattel ought 
to be expꝛeſſed, with are intended by the Law to be lebant and cou: 


Vehant. 


XXXII. Hil, 7 Jacobi Regis: In the Common- 
| * Pleas. | 


Hughes and Crowthers Caſe, 


Na Replevin, betwen Robert Hughs Plantiff, and Richard Crow- 
ther Defendant, which began, Trin. 6 Jacobi, Rot, 2220, The Caſe 
was, that Charles Fox was ſeiſed of fir acres of Meadow in Bedſton, 
in the County of S$alop, in F&, and roO&ob. 9 Eliz. leaſed the ſame 
to Charles Hibbens, and Arthur Hibbens foz 60 pears, if the afozeſaid 
Charles Hibbens and Arthur Hibbens ſhould ſo long live, and afterward 
Charles died; and if the Leaſe determine by bis death was the Queſtion, 
and it was adjudged, That by his death the Leaſe was determined; foz 
the life of a man is mer collateral unto the Eſtate foz pears : other- 
wiſe it is, if a Leaſe be made to one foz the lives of J. S. and J. N. 
there the Fr&hold doth not determine by the death of one of them, foz 
the reaſons and cauſes given in the Caſe of Brudnel, in the fifth part of 
nip Reports, fo. 9. Which Caſe was affirmed to be good Law by the 
whole Court, | 


Eaſter 
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XXXIII. Eaſter Term, anno 8 Jacobi: In the 


Common, Pleas. 
Heydon and Smiths Caſe. x} 


N Heydon bzought an Action of Treſpaſs againſt Michael 
Smith and others, of bzeaking-of his Cloſe called the Moor in 
Ugley in the County of Eflex, the 25 day of June in the fifth pear ofthe 
King, & quandam arborem ſuam ad valentiam 40s. ibidem nuper creſ- 
cen. ſuccidetunt: The Defendants ſaid, that the Cloſe is, and at the 
time ofthe Treſpaſs was the Frehold of Sir John Leventhrop Knight, 
gc. and that the ſaid Pak was a Timber Tre of the growth of thirty 
years and moze, and juſtifi:s the cutting down of the Tree by his com: 
mandment': The Plaintiff replyeth and ſaith, That the ſaid Cloſe , 
and a Pouſe, and 28 Acres of Land in Ugley, are Copphold, and par⸗ 
cel of the ſaid Pannoz of Ugley-&c. of which Mannoz Edward Le- 
venthrop Eſquire, Father of the ſaid Sir John Leventhrop, was ſeifed 
in Fe, and granted the ſaid Pouſe, Lands and Cloſe to the ſaid 
Richard Heydon and his Heirs by the Kod at the Mill of the Lozd, 
accozding to the cuſtom of the ſaid Mannoz : and that within the ſaid 
MWannoz there is ſuch a cuſtom, Quod quilibet tenens Cuſtomar. e juſ- 
dem Manerii ſibi, & hzredibus ſuis» ad voluntatem Domini &c. à toto 
tempore ſupradicto uſus fui's & conſuevit ad e jus libitum amputare ramos 
omnimodarum arborum, called Pollingers, oz Pusbozds, ſuper tert is & 
tener. ſuis Cuſtomar, creicen. pro ligno combuſtibili, ad like libitum ſuum 
applicand. & in prædicto Meſſaagio combutend. and alſo to cut down 
and take at their pleaſure all manner of Tres called Pollengers oz 
Musboꝛzds, and all other Timber Trees, ſuper ejuſdem Cuſtumariis ſuis 
creſcen. fo the reparatton of their Pouſes built upon the ſaid Lands 
and cuſtomary Tenements; and alſo foz Ploughbote and Cartbote ; 
and that all Tres called Pollengers oz Pusbozds, and all other tres 
at the time of the Treſpaſs afozeſaid, oz hitherto growing upon the 
afozeſaid Lands and Tenements cuſtomary of the ſatd Richard Heydon, 
were not ſuffictent, no2 did ſerve foz the nꝛceſſarp nſes afozeſaid £ And 
that the ſatd Richard Heydon, from the time of the ſaid Gzant made un⸗ 
to him, had maintained and pzeſerved all tres, at. growing upon the 
ſaid Lands and Tenements to him granted: And that after the death 
of the ſaid Edward Leventhrop, the ſaid Mannoz deſcended to the ſaid 
Sir John Leventhrop: and that at the time of the Treſpaſs the afoze- 
ſaid Meſſuage of the ſaid Richard Heydon was in decap, & egebat ne- 
ceſſariis reparationibus in Maremio ejuſdem. Upon which the Deken⸗ 

dant did d2mur in Law. | =, 
And this Caſe was ofcentimes argu:d at the Bar : and now thts 4 
Term it was argued at the Bench by the Juſtices: And in this caſe 7 

theſe points were reſolved. | | 4 
1. That the firſt part of the Cuſtom was abſiird and repugnant, ſcil. 
Quod quilibet tenens Cuſtomarii ejaſdem Manerii habens & tenens aliqus 
Þ 2 tertas 
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terras ſeu tenementa Cuſtom. &c. uſus fuit amputare ramos omnimodarum 
arborum, vocat. Pollingers, &c. pro ligno combuſtibili, &c. in prædicto 
Meſſuagio comburend. (which ought to be in the Deſſuage of the Plain⸗ 
tiff, oz novtber,Peſſuage is mentioned befoze) which is abſurd and 
repugnant, That every cuſtomary Tenant ſhould burn bis Fuel in the 
Plaintiffs houſe : But that Bꝛanch of the Cuſtom doth not extend unto 
this caſe : foz the laſt part of the cuſtom, which concerneth the cutting 
down of the Trees, concerns the point in queſtion; and ſo the firſt part 
of the cuſtom is not material, 

Jt was objected, That the pleading, that the Peſſuage ofthe Plain · 
tiff was in decay, & egebat neceſſariis reparationibus in maremio ejuſdem, 
was too general: foz the Plaintiff ought to habe ſhewed in particular, 
in what the Weſſuage was in docap : as the Book is in 10 E. 4 3. He 
who juliifieth foz Þouſebote, ac. ought to ſhew that the Poule bath 
cauſe to be repaired, gc. 

To which it was anſwered by Coke chief Juſtice, That the ſai 
Book paobed the pleading in tpe cafe at Bar was certain enough, ſcil. 
Quod Meſſuagium pred. egebat neceſſatiis reparationibus in maremio , 
without ſhewing the paecile certainty : and therewith agres 7 H. 6.38. 
and 34 H. 6. 1). LL | 

2, It was alſo anſwered and reſolved, That in this cafe without 
queſtion it needs not toalledg moze certainty, faz bere the Copyholder 
accozding to the cuſtom doth not take it, but the Load of the Pannoz 
doth cut down the Tree, and carrpeth it away where the reſt was not 
ſufficient, and ſo paeventeth the Coppholder of his benefit, and there: 
foze he nædeth not to ſhew anp decay at all, but onelp foe increaſing of 
the damages, foz the Lozd doth the wzong when he cutteth down the 
Tre wpich would Cervs fox reparations when ned ſhould be. 

3. It was reſolved, That of common Kigþt, as a thing incident to 
the G2ant, the Copybolder may take Pouſebdte, Pedgbote, and Plow- 
bote upon his Topphold : Quia conceſſo uno conceduntur omnia fine 
quibus id conſiſtere non poteſt: Et quando aliquis aliquid concedit, con- 
cedere videtur & id fine quo res ipſa eſſe non poteſt: and therewi!h a: 
greth 9 H. 4. Waſte 59. But the ſame map be reſtrained by cuſtom, 
ſcil. That the Copppolder ſhall not take it unleſs by aſſignment of the 
Lozd oz his Bapliff, ac. 

4. Jt was reſolved, That the Lozd cannot take all the Timber 
Ares, but he ought to leave ſufficient foz the Reparation of the Cuſto- 
marp houſes, and foz Ploughbote, gc. foz otherwiſe great Depopulation 
will follow; ſcil. Kuine of the Pouſes, and decap of Tillage and Puſ- 
bandzy. And it is to be underſtood, That Bote being an ancient Saxon 
wozd, hath two lignifications 3 the one compenſatio criminis, as Frith- 
bote, which is as much as to ſap, to be diſcharged from giving amends 
foz the bzeach of the peace; Manbote, to be diicharged of amends foz 
the death of man: And ſecondly, in the latter Ggnificatton, (ſcil.) fox 
Beparation, as was Bzidgbote, Burghbote, Caſtlebote, Parkbote, at. 
{cil. Reparafionofa Bzidg, ofa Bozough, of a Caftle, of a Park, gc. 
And it is to be known, that Bote and Eſtovets are all one: Eſtovers are 
derived ofthis French wozd, Eſtover, i. e. fovere; i. e. to hp warm, 
to cheriſy, to ſuſtain, to defend : And there are four kinds vf Eſtovers, 
Ua ardendi, arandi , conſtruendi, & claudendi : ( (cal. ) Firebote , 

uſebote, Ploughbote, and P:dgbote. 

5. It was reſolved, That the Copyholder ball habe a general Action 
of Treſpaſs againſt the Lozd, Quare clauſum fregit, & 2 

uam, 


Part XIII. Heydon and Smiths 
Cale. 5 


ſuam, &c. ſuccidit; foz Cuſtom hath fired it to his Etiate againſt the 
Lozd: and the Copyholder in this caſs hath as great an intereſt in 
the Timber Tres, as be path in bis Peffaage which be belveth by 
Copy : and it the Lozd bzeaketh oz deſtropeth the Pouſe, without que: 
ſtion the Copybolder ſhall have an Action of Treſpaſs againſt pts 
Lozd, Quare Domum fregit, and by the ſame reaſon foz the Timber 
Tres which are annexed to the Land, and which be may take foz the 
Reparatton of his Copyhold Peſſuaze, and without which the Pcfſuage 
cannot ſtand. Trinit. 40 Eliz. Rot. 37. in the Kings-Bencb, betwen 
Stebbing and Groſener, The Cuſtom of the Mannoz of Netherhall in 
the County of Suftolk was, that every Copyholder might top the ol⸗ 
lengers upon his Copyhold pro ligno combuſtibili, &c. And the Lozd of 
the Pannoz cut down the Pollingers, being upon the Plaintiffs Copy- 
hold, upon which he bzought his Act ton upon the caſe, becauſe that the 
lops of the Trees in ſuch caſe did belong to the Copppolder, and thep 
were taken by the Lozd. Ser Taylors caſe in the fourth part of mp 
Reports 30 and 31. and ſk 5 H. 4.2. Guardtan in Rnight-ſervice , 
who hath Cuſtodiam terrz, ſhall have an Action of Treſpaſs foz cut- 
ing down the Tres againſt the Petr who hath the inberttance : Vide 
2 H.4. 12. A Coppholder bzought an Action of Treſpaſs, Quare clau> 
ſum fregit, & arbores ſuccidit : and ſæ 2 E. 4. 15, A Servant who is 
commanded to carry goods to ſuch a place, ſhall habe an Action of Tref: 
paſs oz Appeal: 1 H. 6. 4. 7 H. 4. 15. 19 H. 6. 34. 11 H. 4. 28. At 
after taking the goods, the owner bath his gods again, pet be ſyall have 
a general Actton of Treſpaſs, and upon the evidence the damages 
ſhall be mitigated : fo is the better Opinion in 11 H. 4. 23. That he 
who bath a ſpectal pꝛopertp of the goods at a certain time, fall have a 
general Action of Treſpaſs againft- pim who path the general pꝛo⸗ 
perty, and upon the evidence damages fall be mitigated; but clear: 
ip, the Bayle, oz pe who hath a ſpeccal pzoperty, ſhall habe a 
general Action of Treſpaſs againſt a ſtranger, and ſhall recover all in 
damages, becauſe that pe is chargeable over. Se 21 H. 7. 14. b. acc. 
And it is holdenin 4 H. 7. 3. That Tenant at ſufferance ſhall have an 
Action of Treſpaſs in reſpec of the poſſeſſion, and if the Defendant 
plead ot⸗gulltp, but he cannot make title, 30 H. 6. Treſpaſs 10. 15 Hl. 
7. 2. the Ring, who hath pꝛofits ot the Land by Dut-lawzp, ſhall have 
an Action of Treſpaſs, oz take gods damage-feaſants : 35 H. 6. 24. 
30 H. 6. Treſp. 10. &c. Tenant at will wall have an Action of Tre:- 
paſs : 21 H. 7. 15. and 11 f. 4.23. If a man Bayl gods which are 
taken out of his poſſeſſion, if the Baplæ recover in Trefoaſs, the ſame 
ſhall be a god Bar to the Bayle: 5 H. 4. 2. In a Writ of Waſte 
bzought againſt Tenant fox life, and aſſigned the Waſte in cutting 
down of Trees : the Defendant pleaded in Bar, that the Plaintiff 
bimſelf cut them: and Culpeper, the Serjeant of the Plaintiff, ob⸗ 
jected againſt it, that it ſhould be no Plea» becauſe the Defendant had 
not any thing in the Freeþold, no moze than a mer ſtranger; and if a 
_ bad cut down the ſame Tres, pe ſhould be chargeable in 
ſte. | 
Alto in this caſe, we ſhould be at a miſchief if we ſhould not recover 


againſt him; foz if at another time he bꝛingeth an Action of Treſpaſs - 


againſt us, he ſhall recover damages agatnſt us foz the cutting, id eſt, 


foz the balue of the Trees: and pet it was holden by the Court, that the 


ſame was a god Bar: And it was ſaid by the Court that the Plaintiff 
was not at anymiſchief in this caſe : foz in as much as the —_— 
all 
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fyall have advantage now to diſcharge himſelf of Waſte againſt the 
Plaintiff, upon this matter pe ſpall be barred foz ever of his Action of 
Treſpaſs, ſcil. to recover the value of the Tres, which was the mil⸗ 
chief objected by Culpeper : But without queſtion be ſhall have an 
Action of Treſpaſs, Quate clauſum fregit, foz the Entrp of the Lefſoz 


and foz the cutting of the Tres, but he ſhall not recover the value cf 


the Tres, becauſe be is not chargeable ober, but foz the ſpecial loſs 
which he bath, ſcil. foz the loſs of the Pawnage and of the ſhadow of 
the Ares, gc. Se Fitz. Treſpaſs ultimo, in the Abzidgment: And 
afterwards, the ſame Term, Judgment was given on the pzincipal caſe 


foz the Plaintiff, 


XXXIV, Eaſter Term, 8 Jacobi: In the Com- 
mon-Pleas, 


T* Pariſhioners of St. Alphage in Canterbury by cuſtom ought 
| to choſe the Pariſh: Clark, whom they choſe accozdingly : The 
Parſon of the Pariſh, by colour of a new Canon made at the Convoca. 
tion in the pear of the King that now is ( which ts not of fozce 
to take awap any Cuſtom ) dzew the Clark befoze Doctoz Newman, 
Official of the Archbiſhop of Canterbury, to depzibe him, upon the 
point of the right of Election, and foz other cauſes ; and upon that it 
was moved at the Bar to have a Pzohlbition: And upon the hearing 
of Doctoz Newman and himſelf, and his Councel, a P2ohibition was 
granted by the whole Court, becauſe the party choſen is a mer tempozal 
man, and the means of choofing of bim, icil. the cuſtom, is alſo mer 
tempozal,'ſo as the Official cannot depzive bim; but upon occaſion 
the Pariſhtoners might diſplace him; And this Office is like to the Df: 
fice of a Churchwarden, who although thep bechoſen foz two years, vet 
foz cauſe they map diſplace them, as it is holden in 26 H. 8. 5. And al⸗ 
though that the execution of the Office concerneth Divine Service, pet 
the Office it ſelf is mer tempozal: Se 3 E. 3. Annuity 30. He who is 
Clark of a Pariſh is removable by the Pariſhioners: Sg 18 E. 3. 27. 
A gift in tapl was made of the Serjanty oz Clarkſyip of the Church of 
Lincoln, and there adjudged, that the Dffice is tempozal, and ſhall not 
be tryed in the Eccleſtaſtical Court, but in the Kings Court : Anditis 
to be known, that the depzivation of a man of a tempozal Dffice, oz 
place, is a tempoꝛal thing, upon which no Appeal lpeth by the Statute 
of 25 H. 8. but an Affiſe, as in 4 Eliz. Dyer 209. Tbe Pzeffdent of 
Maędalen Colledg in Oxford was dep2ived of the Biſhop of Wincheſter 
their Uifitoz 3 Pe ſhall not have an Appeal to the Delegates, foz the 
Depzivation is tempozal, and not ſpiritual but he map have an Aſſiſe: 
and therewith agreth the-Book of 8 AN, Siracſes Caſe : But if a Dean 
ofa Cathedzal Church, of the Patronage of the King, be depzived be: 
foze the Commiſſioners of the King, be map appeal to the Delegates 
within the ſaid Act of 25 H. 8, Foz a Deanry is a ſpiritual pzomotton, 
and not tempozal : and befoze the ſaid Act, in ſuch caſe, the Appeal 
was to Rome immediately, | 


Mich, 
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XXXV, Mich. Term, 5 Jacob. Rot. 30. In the- 
Kings⸗ Bench. 


Prichard and Hawkins Caſe, 


your Prichard bzought an Action upon the Caſe againſt Robert Law 
kins foz flanderons wozds pübliched the laſt day ol Auguſt. in the 
third year of the King, viz. That Prichard which ſerveth Wiſtrls 
Shelley did murder John Adams Child, (Quandam Iſabellam Adams 

modo defunct. -filiam-cujuſdam Johannis Adams, of Williamſtre in the 
County of Gloceſter, innuendo) upon which a Writ of Erroz was 
bzought.in the Exchequer Chamber upon a Judgment given foz Prichard 
in the Kings-Bench : and the Judgment was reverſed in Eaſter Term, 
7 Jacobi, becauſe that it doth not appear, that Tſabel was dead ar the 
time ofthe ſpeaking the wozds, foz tunc defunct. > to have ben in 


the place of Reed defunct. 
XXVXVI. Eaſter Term, 8 $ Jacobi: In the 
Kings-Bench. Hs 
Diſon and Beſtneys Caſe. 


Umphrey Diſon ſatd of Nicolas Beſtney, utter Bareſter and Coun⸗ 
celioz of Grays- Inn, Thou a Bareſter? Thou art no Bareſter, thou 
art a Barretor; Thou wert put from the Bar, and thou dareſt not ſhew 
thy ſelf there. Thou ſtudy Law? Thou haſt as much wit as a Daw, Up: 
on Not-guiity pleaded, the Jury found foz the Plaintiff, and aſſeſſed 
damages to 23 |. upon which Judgment was given : and in a Writ 
of Erroz in the Exchequer Chamber, the Judgment was affirmed. 


XXXVII. Eaſter Term, 8 Jacobi Regis: In the 
Kings- Bench. 


Smith and Hills Caſe. 


Oah Smith bzought an Action of Aſſault and Battery againſt 
Walter Hill in the Kings-bench,which began Paſch.7 Jacobi, Rot. 
175. upon Mot⸗guiltp pleaded, a Uerdict and Judgment was foz the 
Plaintiff, and 107 |. aſſeſſed foz damages and coſts. Jn a Writ of 
Erroz bzought in the Exchequer Chamber, the Ercoz was aſſigned in 
the Venice facias, which was certified by Writ of Certiorari : and upon 
the Writ no Keturn was made upon the back of the Writ, which is 
called Returnum album; and foz that cauſe, this Eaſter Term the Judg ; 
ment was rev:rſed. 


Trinity 


Weſtcots Pak XIII. 
. Caſe. \ 


XXXVIII. Trinity Term, 7 Jacobi: In the Court 
| of Wards, 


Weſtcots Cafe. 


T was found by a Writ of Diem clauſit extremum, after the death 

aof Roger Welicot, That the ſaid Roger the dap that he dped was 
ſeiſed of and in the moyety of the Pannoz of Trewalliard in his De⸗ 
meln as of Fe, and of ſuch his Eſtate dyed thereof ſeiſed: and that 
the moyetp of the ſaid Wannoz, anno 19 E. 3. was holden of the then 
Pꝛince, as of his Caſtie of Trematon, parcel of his Dutchy of Com- 
wall, by Bnigbts-[ervice, as it appeareth by a certain exemplification 
of, Trematon foz the ſame Pzince, made 9 Marcii, 19 E. 3. And the 
wozds of the Extent were, Willielmus de Torr tener duo feoda & dimid. 
militis apud Pick, Strikleſtomb, & Trewalliard, per ſervitium militare, 
& reddit inde per annum 8 d. And it was reſolved by the two chief 
Juſtices and tho chief Baron, That the Dffice concerning the Tenure 
was inſufficient and voyd, becauſe that the Uerdic of a Jury ought to 
be full and direct, and not with a prout patet, foz by that the whole 
fozce of the Uerdict relyeth onely upon the Extent, which if it be falſe, 
be who is grieved ſhall have no remedy by any Traverſe ; foz they 
bave not found the Tenure indefinite which might be traverſed, but 
with a prout patet, which makes the Dffice in that point inſufficient , 
and upon that a Melius inquirendum yall iſſue fozth-: and therewith a- 
greeth F. N. B. 255. [har a Melius inquirendum ſpall be awarded in 
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Namss 
Aſc of the admiralty 


7 Jac. 51. 

Caſe of S. Alphage pariſh 
in Canterbury 8 Jac. 
70. 

Baron and Boyes caſe 6 

Jac. 18. 
Cale of repairing Bridges, 
&c. 7 Jac. 33. 
Bedell and Shermans caſe 
4o Eliz, „ 
Baylyes caſe 7 Jac. 48. 
Caſe in Chancery, Hill. 


27 Eliz. 19. 
caſe in the common 
Fleas 6 lac. . 26. 


Collings and Hardings 
caſe 39 Eliz, 57. 
Caſe of Modus decimandi 
 6]Jac. ge 
Caſe de Modo Decimandi 

and of prohibitions 

before the King 7 Jac. 


37. 
Diſow and Beſtneys caſe 


8 Jac. 1 
Edwards caſe 6 Jac. 9. 
Caſe in ejectione firmæ 
7 Jac. 58, 
Hulms caſe 7 Jac. 
Haywards and Sr. John| 
Whitebrookes caſe 64. 
Hughes: and Crowthers 
, Gaſe7 Jac. 66. 


| 


1 


of the COE s. 


Haidof and Sniiths caſe 
8 Jac. 67. 
Muttons caſe, 7 Jac. 59, 
More and Webbs caſe 7 
Jac. 4 65. 
6 |Neale and Rowſes caſe 
s Jac. 
Porter and Rocheſters 
| caſe 6 Jac. ; 
Ca. of prohibition 6 Jac. 
o. 
Sir. Allen Percies al 7 
Jac. 60, 
Parliaments caſe 7 Ia. 63. 
Prichard and Haukins 
caſe 5 Jac, . 71. 
Sir William Reads and 
P Boothes caſe 7 Jace 34. 
Syrat and Heales caſe 44 
Eliz. 23. 
Caſe of Sewers 7 Jac. 35. 
Sparyes caſe 7 Jac. 49, 
Samms Caſe 7 Jac. 54, 
Smith and Hils caſe 8 Jac, 


4. 


Tay lor and Moyls ak 6 

Jack: 11. 
Willowes caſe 6Tac. "us 
Caſe in the Court of 


Wards 7 Jac. 48: 
Caſe in the Court of 

Wards 7 Jac. 49. 
Wills caſe 7 Jac. 50. 


„ caſe 7 Jac. 72. 
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A 


/ . As of Parliament are parcell | 


of the Law, ſo to be judged 
by the Judges of the Law. fol. 


4. 

Acts, none may take upon him 
any act, &c but who hath know- 
ledge in the ſame. 12. 
Apples, not contained within the 
words of Scat, 5 E. 6. 14. + 
ainſt ingroſſors. 18. 19. 
Actions of claime to be brought 
within 8. years. 21 
Aid to the King, who to pay it. 


N 26. 27. 28. 
For what. 29.30. 
* certain and when to be 
25. 


pai 
Admirall, his power how far ic ex- 
tends. Wt j 51.52. 
Court of Admiralty, no Court of 
- xecord. | 53. 
Avoury where it ſhall be good 
and maintainable. 58. 


B 


Brewer is within the act of the 5 
El. 4. for that none may kee 
2 common brewhouſe , unleſs: 
formerly apprentiſe. 11. 12. 
B 'ngage tenure, what it is. 27. 
Bridges, rivers, fewers, &c. who 
ought to repair them, and how. 
compellable to it. 33. 
Boote, a ſarxon word, the figmfica- 
tion whereof various. 68 
Boote and eftovers, fignifie all one 


thing. 68. 


| 


| 
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C 


Copybold, where a Copyholder 
may deny to pay his fine. 2. 
Canterbury, Arch- biſhop thereof 
cannot cite one out of his own 
Dioceſe, and the reaſom there- 
of. 3. 67. . 
Commiſſion , High commilfioners 
their power and to whom ex- 
tendible, 1 1. 47. 
Cuſtomes, what Cuſtomes ſhall 
be good and when, and what 
not. 12. 13. 
Cuſtomes, where the Kings Coutt 
ſhall be ouſted of juriſdition 
in Modo decimend#, and where 
not. +4 | 18. 
Cuſtomes and preſcriptions to be 
tryed by the common Law. 40. 
Canon Ecelkſ. againſt the Kings 
prerogative , the common law 
&c. ipſo facto voile. 47. 
Common of Paſture who ſhall have 
it, and ho ſhall be debarred and 
why. 66. 
Common divided ſhall be rateable 
ſo that the land in which, &c. 
Gow be — | em 
Copy s may of common r 
take 22 hedge-boote, 
© and Plough · boote, 1 


p hold. . 
Shall have an action againſt his 
Lord for cutting down-Timber- 
trees. oY 69. 


111 


| Dower, how 2 wife may be barted 
of her dower and for what. 19. 


| 


h 20. 2. 2a 
Where ſhe ſhall be indawed ind 
When. 20. 4a. 23. 
Dag» 


885 The 


Ts 


Damages.treble, where to be ſned 
; ſor. 24. 
Derma modics, what it is and by 
whom to be tryed. 37. 38.39.40. 
Plea of Modus decimandi where 
good and where not. 43. 

E 


Error, writ of error ſo annihilates 


2 record as if it had never been. 


20. 
What ſhall be recovered therein. 
» * 21. 22» 
Executor, ſummons and ſeverance 
lyeth in any ſuite brought as ex- 
e cutors. . 32. 
Error, where amended, and where 
. 54. 
Ertor, what is ſufficient to renew a 
judgment , or confirm it. 71. 
Eſtoppel what, and the force thereof 
. eee | 62. 
* N 
Fine reaſonable in Copihold muſt 
have a ſet time for payment. 2. 
It muff be teaſonable and not ex- 
R 2. 3. 4. 
By WH to be adjudged. 3. 
" What is a reaſonable fine and 
what not. | - Shs 
Fees; what Fees may be taken for 
proving 2 will, and extortion 
therein how puniſhable. 24 * 
2 


Forgery what and how puniſhable. 


34 35. / 

Heir, entry of the heir where lau- 
full. 49. 
„ 

Judge Eccleſiaſticall his power to 
examine- upon. oath. 10. 


Joynt-tenants and tenants in com- 
mon the difference between 
them. 35. 56. 57» 

Joynt-tenants, may be ſeized to 


S 


anſwer though they come at unu · 

ſaall times to it. | 
K 

Kings Land given to the xing diſ- 

: charged of tytdes. : 15. 

Where the Kings have the mean 


990 

2» 
Lands, how they may be diſcharged 
of Tythes. 15. 
Land, where it ſhall deſcend and 
where not, 2 
Law will doe no wrong. 22. 


Law of England how divided. 40. 
Livery, where bo livery or Ouſter 
tk main ſhall need to be ſued. 


50.51. 
The manner of ſuing livery and 
the forme of the writ. 6a. 


| | Leaſe for years to two, if they ſo 


long live, if one dye the leaſt is 


I determined. | 5 66. 
M 

i x ; 3 5 8 - 

AMef] nagium e Tenementum their 


difference. 48. 
Mannor, how a Lord of a Mannor 
may wrong his Copy- hold te- 
aur I. 468. 
Melius inquirendum where it ly- 
eth and for what. 72. 

"4 

| — 5 


where not, and when it muſt be 
found, 22. 63. 
Where it ſhall be inſufficient. 50. 
It ſhall not be an eſtopel, and the 
reaſon thereof. 61. 


I. 


Prohibition when and where it Iy- 
eth and againſt whom. 8. 9. 10. 


41. 42.43. 70s 


Pariſhes and tones, theis bounds 
triable 


profits of Land and where not - : 


| Office, where neceſſary to be found 


— 


2 «© 


„ 
* © 


wi 


Proceſſe againſt either Lands os 


their puniſhment. | 89. 
ek 5 
 Tythes, how fatifation may be given 


triable onely by common law, 


the reaſon Why. 17. 18. 
Pirates, how, when, and by whom 
puniſhable. - 53.54. 


Parliament, privileges, orders and 
cuſtomes of Parliament onely to 

be decided in Parliament 63. 
proceſſe, Star - Chamber cannot make 


goods. 64. 
R 


Rex e | ona DIXIE» 44 17. 
Re N whom grantable and 


r what, - 4 
Rent when it may be divided and 
upon what occaſion. 57 
Reparations in houſes, if neceſſary 

to be (hewed in certain, & con- 


tra. 68. 
8 

Statutes, to be repealed by none 

but by ſtatutes. a 

Socage tenure what. 27. 


Sewers, Commiſſioners thereof their 
Power how far and to what it 
extends. 35. 36. 

_ where no primer Seizin ſhall 


18 
Severance of part of s feyerfion 
looſeth not the intire rents 58. 
Sorcerers and inchanters, who, and 


in diſcharge of tythes. 14. 


they cannot be altogether taken 
A Way. | 14. 
Where and how they may be alte- 
red into another thing. 15. 16. 
How many waies one may be A 
charged of tythes, and of what 
payable. a 16. 
If divided from the nine parts not 
to be ſued for in Court Eccleſia 
ſticall, if it de without fraud. 23. 
Where the right of tithes may be 
tryed, 39.58 
Treaſon, how and by whom pu- 
Timber crees who may cut them 
and who may not. 60. 
Treſpaſs, action therein, where it 
lies, againſt whom, and for what. 
- If 69. 


Uſe, where a uſe may be limited and 
where not. | 55. 
Who ſhall have the uſe, 56. 


w 
wilt, what adjudged Walt and 
where itheth. ; 61. 


Mie, where a Wife ſhall have an 
eſtate for life. =... 9. 
Wards, who ſhall be a ward to the 
King. 35.57. 
Waſte , who ſhall be chargeable 
in a Writ of Waſt, 69. 


Y 


Yorke, the Preſident and councill 
of Yorke their power how far it 


46. 


extendeth. 31. 


